MEMORANDUM

TO: Board of Trustees

FROM: Steven J. Pinkerton
General Manager

Jason D. Guinasso, Esq.
District General Counsel

SUBJECT: Review, discuss, and possibly request a Petition for Judicial Review
of Office of Attorney General File No. 13897-257 Findings.of Fact and
Conclusions of Law ~ Open Meeting Law Complaint filed by Mr. Frank

Wright

DATE: January 28, 2019

l. RECOMMENDATION

That the Board of Trustees makes a motion to authorize District Legal Counsel to
file a Petition for Judicial Review of the Office of Attorney General (OAG) File No.
13897-257 Findings of Fact and Conclusions of Law.

I EXECUTIVE SUMMARY

On November 27, 2017, Mr. Frank Wright complained that an alleged meeting
between the IVGID Board of Trustees and District Legal Counsel, held on
November 15, 2017, was a violation of the Open Meeting Law (OML).

With respect to the actual issue presented to the OAG by Mr. Wright's complaint,
the OAG concluded that IVGID did not violate the OML when it altempted to hold

an attorney-client non-meeting with District Legal Counsel.

However, after reviewing the OML Complaint for over fourteen months, the OAG
took the extraordinary step of reaching findings and conclusions on an issue that
was not presented to the OAG. In this regard, the OAG found that, “the Board
violated the OML by taking action authorizing the initiation of the Lawsuit during its
Attorney-Client Session.”

IVGID disagrees with this part of the decision reached by the OAG because it
exceeds the scope of the OML Complaint, is an untimely decision, and is otherwise
not supported by substantial evidence.
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That being said, the OAG’s Findings of Fact and Conclusions of Law are academic
and do not penalize IVGID in any way.

Ill. BACKGROUND

On November 27, 2017, Frank Wright filed an OML Complaint with the OAG under
File No. 13897-257. In this complaint, Mr. Wright specifically alleged:

“Incline Village General Improvement District held announcement,
closed, secret meeting of five Board Members outside the view of the

Public.”

See Exhibit A (November 27, 2017 Complaint of Frank Wright). Mr. Wright
complained that an alleged meeting between the IVGID Board of Trustees and
District Legal Counsel on November 15, 2017, was a violation of the OML. Mr.
Wright’'s complaint was a hearsay narrative of “one resident who attended the
regular board meeting but was still present and unnoticed and sitting in the room.”
Mr. Wright allegations were based off the information provided by his “witness” that
“Chairman [sic] continued with the unannounced and not publicly posted meeting.”
Mr. Wright restates the events in a way that is both false and misleading, by stating
his “witness”’ saw two Trustees reject the special meeting as a violation of the OML.
and proceeded to walk out (Trustees Matthew Dent and Tim Callicrate). It was also
at this time that Mr. Wright's “witness” was approached by Director of Finance
Gerry Eick, whom escorted her to the door, and closed the door after she left the
room. Mr. Wright appears to argue that the litigation non-meeting should have
been noticed as a meeting under the OML..

Notably, the OML Complaint did not allege that, “The Board took action to approve
the initiation of litigation during a closed session.” In fact, the OML complaint is
completely devoid of this allegation, any facts giving rise to such allegation, or any
other fact that would require an OAG investigation into such allegation.

Nevertheless, the OAG claims to have conducted an “investigation” into the
foregoing allegations. See Exhibit B at 1:14-25 (OAG FoFCol). This investigation
is said to have included, “witness interviews, “as well as, “Complaint and
Supplements to the Complaint” However, no statements from withess interviews
or Supplements to the Complaint were ever provided to IVGID so it could review
and respond. Nothing in the Findings of Fact cites or references the “witness
interviews’ or provides any facts related thereto. Further, no indication of when the
“Supplements to the Complaint” were given to the OAG and when.
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On November 30, 2017, the OAG sent a correspondence to IVGID Chairwoman
Kendra Wong and requested a response to Mr. Wright's OML Complaint. See
Exhibit C (November 30, 2017 Letter to Chair Wong from OAG). However, the
OAG failed to copy District Legal Counsel. Consequently, District Legal Counsel
did not receive the OAG’s correspondence and had to request an extension of time
to respond which was granted.

Meanwhile, on December 14, 2017, the OAG send emails o each of the five IVGID
Board Trustees requesting to conduct telephonic interviews. See Exhibit D (OAG
Emails to Trustees). This request was met with vigorous opposition from District
Legal Counsel because the OAG is prohibited by sections 1.3 and 4.2 of the
Nevada Rules of Professional Conduct from communicating with Trustees directly
without consent of District Legal Counsel. See Exhibit E (Email String Objecting
to OAG direct communication with IVGID Trustees). District Legal Counsel
respectfully requested that any further communications with IVGID Trustees go
through his office. Further, District L.egal Counsel offered to schedule the
interviews for the OAG. In response, the OAG agreed to having District Legal
Counsel schedule the interview, but later the OAG decided not to conduct the

interviews.

On December 22, 2017, District Legal Counsel provided the District’s response to
Mr. Wright OML Complaint. See Exhibit F (December 22, 2017, IVGID
Response). District Legal Counsel poinied out that Mr. Wright was not even
present at the conclusion of the November 15, 2017 Board of Trustees meeting,
so his assertions that there was a “closed” or “secret meeting” are not credible or
reliable and are otherwise false assertions. Indeed, whether Mr. Wright had
standing to bring this OML complaint without firsthand knowledge of the alleged
facts that he asserted support his charge that there was a violation of the OML, is
an open question that has not been addressed in the OML, by the OAG in any
published opinion, or within the OAG’s Open Meeting Law Manual.

Mr. Wright's complaint was clearly meritless. IVGID did not conduct a “closed,
secret meeting” of the Board of Trustees. NRS 241.015(3)(b)(2) is clear when it
excludes from the definition of “Meeting,” for purposes of the OML, a meeting of a

guorum of a public body:

“Itlo receive information from the attorney employed or retained by the
public body regarding potential or existing litigation involving a matter
over which the public body has supervision, control, jurisdiction or
advisory power and to deliberate toward a decision on the matter, or

both.” :
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Section 3.05 of the OAG’s Open Meeting Law Manual further explains:

A meeting held for the purpose of having an attorney-client discussion
of potential and existing litigation pursuant to NRS 241.015(3)(b)(2) is
not a meeting for purposes of the Open Meeting Law and does not
have to be open to the public. In fact, no agenda is required to be
posted and no notice is required to be provided to any member of the
public. See OMLO 2002-21 (May 20, 2002) ...

It is important to note that a public body may deliberate “collectively to
examine, weigh and reflect upon the reasons for or against the
action,” which connotes collective discussion in an atforney-client
conference. See NRS 241.015(2); Dewey v. Redevelopment Agency,
119 Nev. 87, 97, 64 P.3d 1070, 1077 (2003), OMLO 2001-09 (March
28, 2001) and OMLO 2002-13 (March 22, 2003). ‘

On November 15, 2017, at approximately 9:55 p.m., Chairwoman Wong called for
a five-minute break and stated the Board meeting would resume session at 10:00
p.m. The livestream video of November 15, 2017 can be viewed at the following
link: https:/livestream.com/accounts/3411104 identified as Exhibit “G”. Before
the IVGID Board of Trustees resumed its meeting, the power went out. At that time,
Chairwoman Wong removed General Business I[tems G through K from the
agenda and moved them to the agenda for the next meeting. Chairwoman Wong
allowed for the final public comment period, even though the power had gone out,
and once everyone had an opportunity to speak, Chairwoman Wong adjourned the

regular meeting.

Immediately thereafter, Chairwoman Wong asked the Trustees to stay to
participate in a litigation non-meeting. As she attempted to commence the meeting,
a member of the public would not leave the room after multiple requests, so
Chairwoman Wong asked Gerry Eick, Director of Finance, to escort the person out
of the room. Once the litigation non-meeting commenced, District Legal Counsel
asked Trustee Matthew Dent to excuse himself because of a conflict-of-interest
regarding the subject of the litigation non-meeting. Trustee Callicrate objected to

Trustee Dent being asked to leave.

Consequently, District Legal Counsel concluded the litigation non-meeting and
offered to meet with each Trustee individually. The litigation non-meeting did not
last more than ten minutes. Subsequently, District Legal Counsel did follow up with
each Trustee and was able to meet with four of the five Trustees individually by

phone or in person.
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On January 5, 2018, the OAG sent a letter to IVGID requesting a supplementai
response to Mr. Wright's OML Complaint. See Exhibit H (January 5, 2018, CAG
Letter). As stated in the letter, the question(s) the OAG asked IVGID to address

was the following:

Did the Board initiate any state or federal court lawsuit in 20177 If yes, did
the Board initiate the lawsuit(s) by taking action during a public meeting?

This was a strange question for the OAG to be asking given the fact that this
question was far outside the scope of Mr. Wright's OML Complaint. It was not a
question the OAG had jurisdiction or authority to investigate. Nevertheless, District
Legal Counsel provided a supplemental response on January 18, 2018. See
Exhibit I (IVGID Supplemental Response). District Legal Counsel explained that
the IVGID Board did not initiate any state or federal court lawsuit in 2017.
However, in May of 2017, the IVGID General Manager authorized a lawsduit in
Washoe County District Court under Case No. CV17-00922, to obtain declaratory
and injunctive relief with respect to the provisions of a contract between IVGID and

a local company.

Six months transpired without any contact from the OAG.

However, after the litigation ended with a negotiated settiement agreement, District
Legal Counsel provided the OAG with another supplemental response informing
the OAG that there had been a change {o IVGID Policy 3.1.0. See Exhibit | (IVGID
Second Supplemental Response). Thereafter, the OAG did not act on Mr.
Wright's Complaint until issuing Findings of Fact and Conclusions of Law on

January 17, 2019.

IV. OAG Findings of Fact and Conclusions of Law

With respect to the actual issue presented to the OAG by Mr. Wright's Complaint,
the OAG concluded that IVGID did net violate the OML when it attempted to hold
an attorney-client non-meeting with District Legal Counsel.

However, the OAG took the exiraordinary step of reaching findings and
conclusions on an issue that was not presented to the OAG. In this regard, the
OAG found that, “the Board violated the OML by taking action authorizing the
initiation of the Lawsuit during its Attorney-Client Session.”

IVGID disagrees with this part of the decision reached by the OAG because it
exceeds the scope of the OML Complaint, is an untimely decision, and is otherwise
not supported by substantial evidence.
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On June 29, 2017, after IVGID had filed its lawsuit in May of 2017, a three-judge
panel of the Nevada Supreme Court concluded:

Since filing an appeal involves the commitment of public funds, we
hold that the decision to file a notice of appeal requires an “action” by
the public body. Just as a public body would need to meet in an open
meeting to determine other material steps in the litigation process,
such as initiating a lawsuit or agreeing to a settlement, it must also
authorize an appeal of an adverse determination in an open meeting.

Comm'n on Ethics v. Hansen, 133 Nev. Adv. Op. 39, 396 P.3d 807, 809—10 (Nev.
2017), reh'g denied (Sept. 29, 2017), reconsideration en banc granted (Dec. 20,

2017).

However, the holding in Hansen does not apply to IVGID’s cause of action. in this
regard, the Court in Hansen specifically stated:

The dissent's analysis presupposes that the authority to file a notice
of appeal is (1) delegable and (2) was delegated in this case. The
dissent also cites City of San Antonio v. Aguilar, 670 S.W.2d 681 (Tex.
App. 1984), rejecting a Texas Open Meeting Act appeal filed by a city
attorney based on the city attorney's separate authorily under the
city's ordinances.

Here, whether the authority to file a notice of appeal is delegable is
not germane to our analysis because the record does not show and
nothing in the statutes or regulations concerning the Ethics
Commission provides for a grant or delegation of decision-making
authority to the Commission’s chair, director, or legal counsel to file a
notice of appeal without action by the Commission as a whole

Id.

Here, the IVGID General Manager, with the authority delegated to him by the
IVGID Board of Trustees, authorized the lawsuit to obtain declaratory and
injunctive relief with respect to the provisions of the coniract between IVGID and a
local company. The expenditure of public funds for coniracted legal fees and costs,
as well as the value of the fawsuit, was and remains to date less than $50,000,
which is within the authority delegated to the General Manager under IVGID Policy
3.1.0 {f) & (g), Resolution No. 1480 and under Section 3 of the contract for legal
services the District has entered into with General Counsel.
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The Nevada Open Meeting Law (“OML”") does not apply to decisions and actions
of the General Manager of a “public body.” While the IVGID Board of Trustees,
which was formed in accordance within the provisions of NRS Chapter 318, is a
“oublic body” under NRS 241.015(4), the General Manager acting within the
powers delegated to him by the Board of Trustees is not a “public body” subject to
the provisions of the OML.

Additionally, the “actions” of the General Manager are not subject to the Nevada
OML. In this regard, “action” under the OML is defined to mean, “decision,”
“commitment or promise made,” or “an affirmative vote” taken, by “a majority of the
members present, whether in person or by means of electronic communication,
during a meeting of a public body.” NRS 241.015(1)(a),(b),(c). The actions taken
by the General Manager in May of 2017, to authorize the lawsuit now being
considered by the Court to obtain injunctive relief and to enforce the provisions of
a contract with a company that contracted with the District are within the authority
delegated to him and do not constitute an unauthorized expenditure of public

funds.

Notably, when the District Court had jurisdiction over the litigation between IVGID
and this local company, under Case No. CV17-00922, the local company made a
similar argument to the Court as is articulated by the OAG in the Findings of Fact
and Conclusions of Law. However, the District Court granted IVGID’s preliminary
injunction and rejected the argument that there was an “unauthorized expenditure
of public funds” when the District General Manager approved the litigation in
accordance with his authority.

V. ALTERNATIVES

Do not approve Petition for Judicial Review. The OAG’s Findings of Fact and
Conclusions of Law are academic and do not penalize [VGID in any way.

V. COMMENTS

While this is a petition for judicial review, we are treating it like the initiation of a
lawsuit and bringing it before the Board of Trustees in accordance with Policy
3.1.0, 0.6 Rules of Proceedings, subparagraph h. which reads “The General
Manager must obtain Board of Trustees authorization, at a public meeting, to
initiate any lawsuit” Additionally, the cost of doing the petition for judicial review
will not exceed $5,000 and while that is within the General Manager's authority,
we again want to bring it forth as a decision that the Board of Trustees gets to

make.
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OFFICE OF THE ATTORNEY GENERAL
STATE OF NEVADA

In the matter of: OAG FILE NO.: 13897-257
THE INCLINE VILLAGE GENERAL FINDINGS OF FACT AND
IMPROVEMENT DISTRICT BOARD OF CONCLUSIONS OF LAW
TRUSTEES

BACKGROUND

Frank Wright filed a Complaint (Complaint) with the Office of the Attorney General
(OAG) alleging violations of the Nevada Open Meeting Law (OML) by the Incline Village
General Improvement District IVGID) Board of Trustees (Board). The Complaint alleges
that the Board violated the OML: as follows: '

ALLEGATION NO. 1: The Board took action to approve the initiation of a
lawsuit during a closed session.

ALLEGATION NO. 2: The Board held a closed meeting that was not
properly noticed to the public.

The OAG has statutory enforcement powers under the OML and the authority to
investigate and prosecute violations of the OML. NRS 241.037; NRS 241.039; NRS
241.040. The OAG’s investigation of the Complaint included witness interviews as well as
a review of the following: the Complaint and Supplements to the Complaint; the Response
and Supplemental Response to the Complaint from the Board’s legal counsel; affidavits and
recorded statements from members of the Board as well as staff members of the Board; the
Board’s agendas and minutes from its 2017 and 2018 meetings; and court filings with the
Second Judicial District Court of Nevada.

After investigating the Complaint, the OAG determines that the Board violated the
OML by failing to properly notice and approve the initiation of a lawsuit during a puBlic
meeting. The OAG finds that the Board’s closed session following its November 15, 2017,

Page 1 of 9
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meeting constituted an attempted attorney-client session that was exempt from the OML’s

| requirements.

FINDINGS OF FACT

1. The Board is a “public body” as defined in NRS 241.015(4) and is subject to
the OML.

2. The Board is comprised of five (5) elected voting members.

3. On or about April 28, 2017, the Board’'s legal counsel, Jason Guinasso, met
with Board Chair Kendra Wong, Vice Chair Philip Horan, and Trustee Peter Morris during
a closed attorney-client session (Attorney-Client Session). Board Trustee Tim Callicrate
did not attend the Attorney-Client session. Trustee Matthew Dent also did not attend the
Attorney-Client session after the Board’s legal counsel asked him to leave the session due
to an alleged conflict of interest.

4. A quorum of Board members were present at the Attorney-Client session.

5. During the Attorney-Client Session, IVGID’s General Manager, General
Counsel, and staff members discussed the impending initiation of a lawsuit with
Governance Sciences Group, Inc. (GSGI) with the Board members in attendance.

6. On or about May 12, 2017, the Board, by and through its General Manager and
General Counsel, initiated a lawsuit (Lawsuit) in the Second Judicial District Court of Nevada
against GSGI in case number CV17-00922.

7. The Board did not authorize the Lawsuit during a public meeting.

8. Neither the Board’'s Policies and Practices, its Policy and Procedure
Resolutions, nor its retainer agreement with legal counsel grant the authority to the
Board’s General Manager or legal counsel to initiate lawsuits on behalf of the Board.!

9. Policy 3.1.0(g) of the Board’s Policies and Practices governs claims involving

the Incline Village General Improvement District IVGID), and it provides the following:

1 The OAG notes that a public body’s authority to delegate power to initiate lawsuits,
or other materials steps in a legal process, is not addressed in this Opinion. Rather, the
OAG finds that the Board did not delegate its authority to initiate lawsuits through its
existing policies or resolutions.

Page 2 of 9

218



O 00 =1 3O ok W N e

D N N NN O NN RN O d e 1
mqmmgwwwommqmmmasﬁg

“The General Manager and General Counsel, and their designees,
are authorized to negotiate on behalf of IVGID, the
settlement of all property damage, personal injury, or liability
claims, unless otherwise ordered by the Board of Trustees. Final
Settlement of such claims may be authorized by the General
Manager, provided the amount attributed to IVGID is less than
the amounts per occurrence, including all sources of payment
(insurance, risk reserve, operating funds, or working capital). For
claims that exceed the amount, those must be approved by the
Board, the General Manager may authorize and accept a
tentative settlement, which shall not be final and binding upon
IVGID, uiless and until approved by the Board of Trustees.”

10. The Board's Policy and Procedure Resolution 1480 governs personnel
management and it provides that IVGID’s General Manager “shall be responsible for
coordinating the work of [IVGID’s legal counsel] with the activities of IVGID staff, and the
Board of Trustees.”

11. Term 4.1.6 of the Board’s retainer agreement with legal counsel, of the law fixm
Reese Kintz Guinasso, LLC, provides that legal counsel shall “prosecute or defend litigation,

as directed by the IVGID General Manager, including mediation, validation proceedings, and

arbitrations before administrative boards, arbitrators, mediators, courts of all levels of the

county, state or federal governments and report to the IVGID General Manager on that

litigation regularly.”

12. On November 15, 2017, the Board held a public meeting ("Meeting”).

13. Following the Meeting, the Board’s members entered a closed attorney-client
conference to discuss pending litigation matters with their legal counsel. Members of the
public were asked to leave or were escorted out of the meeting venue. Board Trustees Tim

Callicrate and Matthew Dent left the attorney-client conference prior to the start of the

session.

Page 30f9
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LEGAL STANDARDS AND CONCLUSIONS OF LAW

1. The Board violated the OML by failing to take action during a Public
Meeting authorizing the initiation of the Lawsuit.

In enacting the OML, “the Legislature finds and declares that all public bodies exist to
aid in the conduct of the people’s business. It is the intent of the law that their actions be
taken openly and that their dehberations be conducted openly.” NRS 241.010(1); McKay v.
Bd. of Supervisors, 102 Nev. 644, 651 (1986). While public bodies may hold closed attorney-
client conferences to receive information regarding potential or existing litigation from
their attorney and to deliberate towards a decision on the litigation, the “legal advice”
exception to the OML does not extend to actions taken by the bodies. See NRS
241.015(3)(b)(2). Rather, a decision that “transcends ‘discussion or consultation’ and
entails a ‘commitment’ of public funds,” including initiating a lawsuit, requires action
during a properly noticed public meeting. See Johnson v. Tempe Elementary Sch. Dist. No.
3 Goverming Bd., 199 Ariz. 567, 568, 20 P.3d 1148, 1149 (Ariz. Ct. App. 2000), as amended

(Mar. 22, 2001).
Under the OML, a “meeting” is “[t]he gathering of members of a public body at which

a quorum is present, whether in person or by means of electronic communication, to
deliberate toward a decision or to take action on any matter over which the public body has
supervision, control, jurisdiction or advisory power.” NRS 241.015(3)(a)(1). The OML
defines a quorum as “a simple majority of the membership of a public body or another
proportion established by law.” NRS 241.015(5).

Exceptions to the OML’s requirements, including the ability to hold closed attorney-
client sessions, “must not be used to circumvent the spirit or letter of this chapter to
deliberate or act, outside of an open and public meeting, upon a matter over which the
public body has supervision, control, jurisdiction or advisory powers.” NRS 241.016(4).

Here, the Board violated the OML by taking action authorizing the initiation of the
Lawsuit during its Attorney-Client Session. As at least three of the Board members

attended the Attorney-Client Session, a gquorum of the Board was present. While the Board

Page 4 of 9
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members could meet with their legal counsel for an attorney-client session without noticing
the session pursuant to the OML, their session could not extend the deliberation regarding
the Lawsuit into taking action to initiate the Lawsuit. In exceeding permissible
deliberation regarding the Lawsuit, and taking action to approve initiation of the Lawsuit,
the Board exceeded the purview of a closed attorney-client session. By using the OML’s
attorney-client exception to take action regarding the Lawsuit, the Board circumvented the
spirit of the OML to take all action during open and public meetings during which members
of the public may participate.

The Board argues that the authority to initiate the Lawsuit was delegated to its
General Manager and General Counsel through the Board’s Policies and Practices, its
Policy and Procedure Resolutions, and its retainer agreement with legal counsel. However,
a careful reading of the noted documents fails to support the Board’s claim. Policy 3.1.0(g),
which the Board argues delegates authority to initiate lawsuits, is silent regarding the
initiation of lawsuits. Rather, it allows the General Counsel and General Manager to
“negotiate on behalf of IVGID” the settlement of property damage, personal injury, or
liability claims. The settlement of an existing claim is clearly different from the initiation
of a lawsuit. Policy and Procedure Resolution 1480 governs personnel management of
IVGID employees and it provides that the General Manager is responsible for coordinating
the work of the Board's legal counsel with the activities of IVGID’s staff and Board. Policy
and Procedure Resolution 1480 does not contemplate the delegation of the Board’s
authority to initiate lawsuits. Finally, the Board’s reliance on the retainer agreement with
legal counsel is misplaced given that the retainer agreement is silent regarding the
initiation of a lawsuit. Notwithstanding the fact that the retainer agreement is merely a
contract for payment, not a policy or resolution adopted by the Board, the agreement does
not authorize the Board’s General Manager or legal counsel to initiate lawsuits. While
“prosecution” of litigation on behalf of the Board may include strategy decisions, filing
briefs, and representing the Board during hearings, the retainer agreement does not

delegate authority to the General Manager or legal counsel to initiate lawsuits or “charge”
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misconduct on behalf of the Board. Absent action by the Board to delegate the authority to
initiate lawsuits to its General Counsel or General Manager, the Board was obligated to
take action to initiate the Lawsuit during a public meeting. The fact that the Lawsuit was
filed shortly after the Attorney—Client Session evidences Board approval, tacit or otherwise,
to initiate the Lawsuit.

Ultimately, the Board took action during its closed Attorney-Client Session to
authorize the initiation of the Lawsuit, when it had not delegated the authority to initiate

lawsuits to its staff, and 1t therefore violated the OML.

2. The Board did not violate the OML by holding a Closed Attorney-Client
Conference that was not noticed to the Public.

‘The OML requires that “all meetings of public bodies must be open and public, and
all persons must be permitted to attend any meeting of these public bodies” unless
otherwise provided by specific statute. Nevada Revised Statute (NRS) 241.020(1). The
OML defines a meeting to include the following: “the gathering of members of a public body
at which a quorum is present, whether in person or by means of electronic communication,
to deliberate toward a decision or to take action on any matter over which the public body
has supervision, control, jurisdiction or advisory power” or “any series of gatherings of
members of a public body at which: (I) Less than a quorum is present, whether in person
or by means of electronic communication, at any individual gathering; (IT) The members of
the public body attending one or more of the gatherings collectively constitute a quorum;
and (IIT) The series of gatherings was held with the specific intent to avoid the provisions
of this chapter. NRS 241.015(3).

A meeting does not include a gathering, or series of gatherings, of a quorum of the
members of a public body, when the purpose of the gathering is for the members to receive
information from the public body’s attorney regarding potential or existing litigation
involving a matter over which the public body has supervision, control, jurisdiction, or

advisory power, and/or to deliberate toward a decision on the matter. NRS 241.015(3)(b)(2).
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Here, following the conclusion of the Board’s November 15, 2017, meeting, the
Board’s members entered into a closed attorney-client session with their counsel to discuss
existing litigation. The record, including affidavits from the Board’s members and counsel,
indicate that the closed attorney session never proceeded based on objections to the session
by Trustee Callicrate.2 As the Board did not conduct a closed meeting without notice to
the public, it did not violate the OML. Moreover, even if the closed attorney-client session
had occurred, the Board would not have committed an OML violation so long as the session
was limited to discussion and deliberation on existing litigation that did not extend to
action by the Board.

SUMMARY AND INCLUSION OF AGENDA ITEM

If the Attorney General investigates a potential OML violation and makes findings
of fact and conclusions of law that a public body has taken action in violation of the OML,
“the public body must include an item on the next agenda posted for a meeting of the public
body which acknowledges the findings of fact and conclusions of law.” NRS 241.0395. The
public body must treat the opinion of the Attorney General as supporting material for the
agenda item in question for the purpose of NRS 241.020. Id.

Here, upon investigating the present Complaint, the OAG makes a findings of fact
and conclusions of law that the Board committed an OML violation by taking action to
authorize the initiation of the Lawsuit during ifs closed Attorney-Client Session.
Therefore, the Board must place an item on its next Board Meeting agenda in which the
Board acknowledges the present Findings of Fact and Conclusions of Law (“Opinion”)
which results from the OAG investigation in the matter of Attorney General File No. 13897-
257. The Board must also include the OAG Opinion in the supporting materials for its next

meeting.

2 At the start of the closed attorney session, the Board’s counsel, Mr. Guinasso, asked
Trustee Dent to leave due to an alleged conflict of interest on Trustee Dent’s part. Trustee
Callicrate argued that Trustee Dent should be allowed to participate in the session. When
Board Chair Wong and Counsel Guinasso refused to allow Trustee Dent fo participate in

the session, Counsel Guinasso cancelled the session and indicated that he would address

the legal matters with each trustee individually.
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The OAG further notes that had it timely learned of the OML violation regarding
the initiation of the Lawsuit, that it would have filed suit in district court to have the action
declared void. Through no fault of Mr. Wright, who appears to have filed his Complaint
promptly after learning about the initiation of the Lawsuit during the closed session, the
OAG learned of the Board’s initiation of the Lawsuit outside the OML's 60-day deadline for
the OAG to commence a suit to have the action declared void. As such, the OAG’s only
available recourse is to require the Board's compliance with the agenda inclusion
requirements pursuant to NRS 241.0395.

DATED: January 17, 2019.

AARON D. FORD

Attorney General
7 By: / /////// ﬂ m
ZOLINE BATEMAN

%‘ t Assistant Attorney General

Page 8 of 9

224



CERTIFICATE OF SERVICE
I hereby certify that on the 19_ day of January, 2019, I served the FINDINGS OF

FACT AND CONCLUSIONS OF LAW by depositing a copy of the same in the United
States mail, properly addressed, postage prepaid, CERTIFIED MAIL addressed as follows:

e =2 T ) T S /' B (N S

S S o e R e T o o T T T A O
mqmmﬁwmwowmqmmﬁaggg

Frank Wright
P.O. Box 186
36 Somers Loop

e a2 ol 212D 0B O40Y gS5¢

Kendra Wong, Chair
Incline Village General Improvement District
?93 hiou\t%vivood El\}rd.
ncline Village, 89451 -
Certified Mail No. _Tplt} 2020 D003 044 %548

Jason Guinasso
Hutchison & Steffen
500 Damonte Ranch Parkway, Ste. 980

Reno, NV
cergiﬁed?\ggizllNo."(DM 2120 DOOB HHDF B Dol

AY Endployee of the
Office of the Attorney General
State of Nevada

Page 90f 9
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500 DAMONTE RANCH PARKWAY, SUITE 980 JASON D. GUINASSQ
RENG, NV 82521 PARTNER
775.853.8746 JGUINASSOEIITUTCIILEGAL.COM

FAX 775,201,961 1

NUTCILEGAL.COM

January 19, 2018

Via Electronic Mail- CBateman{@ag.nv.gov
& Hand Delivery to:

Ms. Caroline Bateman, Chief Deputy Attorney General
State of Nevada Office of The Attorney General
Boards and Open Government Division

555 E. Washington Ave., Suite 3900

Las Vegas, NV 89101

Re: SUPPLEMETAL RESPONSE OF INCLINE VILLAGE GENERAL IMPROVEMENT
DISTRICT BOARD OF TRUSTEES- OPEN MEETING LAW COMPLAINT, WRIGHT, FRANK
0.A.G. FILE NO. 13897-257 IN RESPONSE TO OAG’S REQUEST FOR ADIMTIONAL

INFORMATION

Dear Ms. Bateman:

We received your letter dated January 5, 2018, on January 11, 2018, notifying the Incline Village General
Improvement District (herein referenced as “IVGID” or “District”™) that you needed additional information in
response to the above referenced complaint by Frank Wright alleging that IVGID has violated the Nevada Open
Meeting Law (“OML”). Please accept this correspondence as IVGID’s supplemental response.

I Issues Presented

As stated in your letter, the question(s) you would like IVGID to address include the following:

Did the Board initiate any state or federal court lawsuit in 20177 1f yes, did the Board initiate the lawsuit(s)
by taking action during a public meeting?

IL Answer
No, the IVGID Board did not initiate any state or federal court lawsuit in 2017,

However, in May of 2017, the IVGID General Manager authorized a lawsuit in Washoe County District Court
under Case No. CV17-00922, to obtain declaratory and injunctive relief with respect to the provisions of a contract
between IVGID and a company called Governance Sciences Group, Inc. See Exhibit A (Summons, Complaint,
Motion for Preliminary Injunctive Relief); Exhibit B (Order Denying Motion to Dismiss); Exhibit C (Order
Granting Preliminary Injunction). The coniracted fees and costs, as well as the value of the law suit, is less
than $50,000 and within the authority delegated to the General Manager’s under IVGID Policy 3.1.0 (f) & (g),
Resolution No. 1480 and under Section 3 of the contract for legal services the District has entered into with legal
counsel. See Exhibit D (Policy 3.1.0; Resolution No. 1480; Copy of Legal Counsel Contract with IVGID).
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Ms. Caroline Bateman, Chief Deputy Atlorney General
State of Nevada Office of The Attorney General
January 19,2018

HI. Closing Remarks

Please do not hesitate to call or write me if you have any further questions or need any further information.

Thank you for the opportunity to respond to the Open Meeting Law Complaint of Frank Wright, A.G. File No.
13897-257.

Sincere regards,

FEFFEN, LLC
. Guinasso, Esq.
Encl.
¢o: Chairwoman Kendra Wong
General Manager Steve Pinkerton
District Clerk Susan Herron
IDG:bf
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FIL
Electrol
cV17-Q

2017-06-02 C
Jacquelin

Cierk of t

Code: 4085 Transaction # 61

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
[NCLINE VILLAGE GENERALIN AND FOR THE COUNTY OF WASHOE
IMPROVEMENT DISTRICT, 2 General
Improvement District, .

Plaintiff / Petitioner / Joint Petitioner,

Case. No. CV17-00922

V8,
GOVERNANCE SCIENCES GROUP, INC,, Dept.No. 8

Delaware Corporation; and DOES 1-50 inclusive
Defendant / Respondent / Joint Petitioner,
/

SUMMONS

TO THE DEFENDANT: YOU HAVE BEEN SUED. THE COURT MAY DECIDE
AGAINST YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND N
WRITING WITHIN 20 CALENDAR DAYS. READ THE INFORMATION BELOW
VERY CAREFULLY.

A cjvil complaint or petition has been filed by the plaintiff(s) against you for the relief as
set forth in that document (see complaint or petition). When service is by publication, add a brief
statement of the object of the action. See Nevada Rules of Civil Procedure, Rule 4(b).

The object of this action is:

1. If you intend to defend this Jawsuit, you must do the following within 20 calendar days
after service of this summons, exclusive of the day of service:

a. File with the Cletk of the Court, whose address is shown below, a formal written
answer to the complaint or petition, along with the appropriate filing fees, in
accordance with the rules of the Court, and;

b. Serve a copy of your answer upon the attorney or plaintiff(s) whose name and address
is shown below,

2. Unless you respond, a default will be entered upon application of the plaintiff(s) and this

Court may enter a judgment against you for the relief demanded in the complaimt or

petition.

waY 1620

Dated this day of , 20

Tssued on behalf of Plainfiff(s): Inlne Village JACQUELINEBRYANT =N
General Improvement District, 2 eneral Tmprovement (7 ERK OF THE COURT Pt
A

%ﬁ%‘éﬁ Jason D. Guinassa, Esg. By e .
Address: 190 W, Huffaker Lane, Suite 402 Deputy i’érk . _" . ) -
Reno, NV 89511 Second Judicial Distrigt Court . .~
Phone Number: (773) 832-6800 75 Court Street T
Reno, Nevada 89501
1 ..
REVISED 11/2014 ER SUMMONS

5.21:46 AM

pagus ; yviloria
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27

28|

CODE 1087

IN.THE SECOND JUDIGIAL DISTRICT COURT
IN AND FOR THE COUNTY OF WASHOE

Incline Village General Improvement District, a
General Improvement District,
Plalntiff(s), CASENO: ©wiT-00822
VS.
Goverpance Selences Group, Inc., @ Delaware
Corporation; and DOES 1.50,

Defendant(s),
DECLARATION OF SERVICE
STATE OF NEVADA
COUNTY OF WASHOE CER

JENLEE KNIGHT PARKER R 0587702, being duly sworn says, That at all imes herein Affiant was and Is a cifizen of
the United States, over 18 years of age, and not a party to nor interested in the proceedings in which this Affidavit is

made.

That Affiant received copy(ies) of the SUMMONS: GOMPLAINT; MOTION FOR PRELIMINARY INJUNCTIVE RELIEF O
n 5/10/2017 and served the same on 5/26/2017 at 3:30 PM by delivery and leaving a copy with:

Kevin Lyons - Registerad Agent, pursuant to NRS 14.020 as a person of sultable age and discretion, of the
office of Kevin Lyans, registered agent for Governance Sciences Group, Ine., at the registered address of:

703 Tyner Way, Incline Village, NV 88451

A description of Kevin Lyons is as follows
Gender Color of Skin/Race Hair Age Height Welght
Male White Black 36-40 56 - 6'0 160-180 Lbs

Other Features; Goalee and hair with gray streaks

pursuant to NRS 239B.030 this docurnent does not contain the social security number of any person.

Affiant does hereby. affirm under penalty of perjury under the law of the State of Nevada that the
foregoing is frue and correct.

Executed on: 5/30/2017

by JENLEE KNIGHT PARKER R -087702

Reglstration: R-067702

No notary Is required per NRS 53.045

ﬁxﬂ LR

ENLRE KNIGHT PARKER R -067702
Reglstrtion: R-0687702
Reno Carson Messenger Service, Inc #322
185 Martin St.
Reno, NV 89508
(775) 322-2424
WWW.Tenocarson.com

Order#:; R10956 NVPRF411
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 2398,030

The undersigned does hereby affirm that the preceding document,

SUMMONS AND DECLARATION OF SERVICE

(Titte of Document)

filed in case numbet: CV17-00922

¥ | Document does not contain the social security number of any person

-OR -

Document contains the soclal security number of a person as required by:

A specific state or federal law, to wit:

{State specific state of federal law)

-QF -

For the administration of a public program

-0r-

For an application for a federal or state grant

-Qr-

Confidential Family Court Information Sheet
(NRS 123.130, NRS 125,230, and NRS 4254

Date: (ﬂ}3117

Jason D. Guinasso, Bsq.
{Print Name)

Incline Village General Tmprovement District

{Attorney for)

Affirmation
Revised Dacember 15, 2008
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FILED

Ekrctronicaily
CY17-00922
2017-05H2 02:03:35 PM
Jacgleline Bryant
Clerk of the Court
Transaction|# 6098485 : yJiloria
CODE: $1425
JTASON D. GUINASSO, ESQ. (SBN# 8478)
REESE KINTZ GUINASSO, LLC
190 W Huffaker Lane, Snife 402
Reno, Nevada 89511

Telephone: (775) 8326800
Facsimile: (775) 832-6801

i guinasso@rkglamers.com

Attorney for Plaintiff

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
INCLINE VILLAGE GENERAL Case No.:
IMPROVEMENT DISTRICT, a Genatal
Improvement District, Dept. No.:
Plaintiff,
V8. COMPLAINT

GOVERNANCE SCIENCES GROUP,
INC.,, a Delaware Corporation; and DOES 1-
50 inclusive,

Defendant,

Plaintiff, INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT
(“Plaintiff”) hereby btings this Complaint against Defendant, GOVERNANCE SCIENCES
GROUP, INC., and DOES 1 through 50, inclusive, (“Defendant”) and alleges as follows:

L PARTIES, JURISDICTION, AND VENUE

1. Plaintiff, INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT

(“IVGID™), is & special purpose district organized under Chapter 318 of the Nevada Revised

Statutes, and is located on the North Shore of Lake Tahoe.

11
Page 1 of 8
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2. Defendant, GOVERNANCE SCIENCES GROUP, INC. (“GSGI”) is, upon
information. and belicf, a Delaware Corporation, registered as a Foteign Corporation with
fhe State of Nevada, with its place of business in Incline Village, Nevada.

3. This Court has subject matter jurisdiction over this matter and personal
jurisdiction over the Defendant.

4, This Court js the appropriate venue for this lawsuit pursuant to NR.S. §§
13.010 and 13,040, '

5. Plaintiff does not know the irue names and capacities of Defendants sued
herein as DOES 1 through 50, inclusive, and therefore sues the Defendants by fictitious
names. Plaintiff is informed and believes, and thereon alleges, that each of these fictitiously
named Defendants is responsible in some actionable maunex and therefore Plaintiff’s
damages hereafter alleged were proximately caused by their conduct. Plaintiff will move to
ameﬁd this Complaint to assert the theorles of liability against Defendants if and when they
are ascertained,

6. Plaintiff is unaware of the basis of fability as to some O alt of the fictitious
Defendants sued herein as DOES 1 through 50, inclusive, but believes and thereon alleges
the liability arises out of the same general facts that are set forth herein, Plaintiff will move
4o amend this Complaint to assert the theories of liability against Defendants if and when
they ate ascertained. |

II. GENERAL ALLEGA?IONS

7. Beginning in 2013, GSGI approached IVGID to bheta test its survey platform

services, wherein G3G1 provided services to allow IVGID to send surveys to its cusfomers,

and GSGI would provide analysis of the results of such surveys.

11

i
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1 8. The putpose of the relationship between GSGIL and IVGID was to allow
2 GSGI to develop a platform in which TVGID was able to put forth surveys to its customers,
3t receiving feedback on arange of topics, to allow IVGID to better serve ifs customers.

4 a, On April 6, 2015 and April 17, 2015, in order to further develop a customer
5t data Hst to allow GSGI to provide suwrveys fo IVGID’s customers, IVGID sent
61| correspondence to its customers, inviting them to sign. up for the service, and participate in
7|lthe program. A true and cotrect copy of said Aptil 6, 2015 and April 17, 2015

8]| correspondence is attached hereto at Exhibit 1.

9 10,  On May 10, 2016, GSGI entered into a Services Agreement (“Agreement”)
10| with IVGID, wherein GSGI agreed o provide continwing standard tier “F lashVote” services
11|l and surveys to IVGID. A true and correct copy of the Agreement is attached hereto at
12{| Exhibit 2.

13 11,  The Agreement service texm commenced on May 1, 2016, and was set fo tuh
14{] until April 30, 2017,

15 12.  The putpose of the Agreement was for GSGI to provide survey services,
1611 whetein IVGID would develop questions to pose to its customeys, and GSGI would compile
17!] a list of IVGID customers on behalf of IVGID through IVGID’s fequest for its customets fo
181} sign up for the service, and GSGI would publish an electronic sutvey o such custoiners.

19 13.  Section 3.1 of the Agresment defines “Proprietaty Information” of IVGID as
20!} “non-public data provided by Customer to Company to enable the provision of the Services
21|} (“Customer Data®) such ag non-public citizex‘l email addresses ot othet non-public data.”
Eﬁ 22 14,  Section 3.1 of the Agreement states that GSGT was “(i) fo take reasonable
Tw

mesking 23| precautions 1o protect such Proprietary tnformation, and (i) not to use (except in
]s:?{\\:"ﬂumkerl.n

e AL
Do 24 performance of the Sexvices o as otherwise permitted herein) or divulge to any third person

25|} any such Proprietary Tnformation.”
Page 3of 8
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15.  Section 3.2 of the Agicement states that IVGID “shall own all right tifle and
interest in and to the Customer Data.”

16.  GSGL was retained to provide survey services, with the understanding that
IVGID was able to control the content of such surveys.

17.  On numetous occasions, GSGI attempted to redraft the survey language
prepated by IVGID, and presented by IVGID for GSGI to publish within the contracted
survey services, '

18,  GSGT's redraft of the survey lénguage submmitted by IVGID was beyond the
terms of the Agresment, and beyond the expertise of GSGL

19.  On July 28, 2016, GSGI senta FlashVote survey on behalf of a client other
than IVGID, with such survey stating, “This survey was sent on behalf of the Incline Village
General Improvement Distriot?, with GSGI using IVGID’s Customer Data, prepared- on
behalf of IVGID, to distribute such sutvey,

20.  On November 30, 2016, GSGI indicated its refusal to provide services and
publish saxvey question language as drafted and requested by TVGID.

91, On November 30, 2016, GSGI provided notice to IVGID of its intention to
terminate said Agtreetnent.

22.  On December 1, 2016, IVGID provided GSGI & list of matters pestaining to
termination of the above yeferenced Agreement, requesting GSGI to; 1) refund fees
advanced for the remainder of the Confract service termy and 2) deliver both an electronic
and paper copy of the database along with all other Customer Data in the possession and
control of GSGL.

23,  GSGI has refunded the fees advanced for the remainder of the Contract

service term, however, GSGL has refused and continues to refuse to tutn over said Customer

Data to IVGID,
Page 4 of 8
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|4 74, On February 8, 2017, GSGL sent an invitation to participate in FlashVote
ol services on behalf of the Truckee Meadows Repional Planning Agency, using the IVGID
3|t Customer Data prepared on hehalf of IVGID to distribute such invitatiot.

4 95.  On April 10, 2017, GSGL sent an jnvitation to participate in FlashVote
5|l services, stating: “This survey was sent on behalf of IVGID Trustce Maithew Dent to the
61l FlashVote community for IVGID, NV.* The invitation stated the “Incline Village General
7}] 1maprovement District and FlashVote thank you for your input!”

8 06.  The April 10,2017 FlashVote invitation was sent using the IVGID Customer
9|| Data prepared on behalf of TVGID, and without approval from IVGD.

10 27.  GSGI has been, and is now using the Customer Data prepared on behalf of

11| TVGID for other customes, in violation of the Agreement,

12 III. CLAIMS FOR RELIEF

13 ) FIRST CLAIM FOR RELIEF

14 | Declaratory Relief

15 (Against all Defendants)

16 28,  Plaintiff repeats and incorporates all preceding allegations.

17 29 (GSGI created a custormer database, based on information provided by IVGID

18|} to its customers, vequesting they sign up for the survey service, and based on the Agreement

19]| entered into between IVGID and GSGL

M0 30,  Pursuant io the Agreement, the Customer Data is owned by IVGID, and must

91| be returned upon termination of the Agreement.

E\Th ' 27 31,  GSGI has refused to turn said Costomer Data over to IVGID, and continues

- et

resximis, 23 || to use Customet Data for customers otber than V3D,

Ooinnsy
190 W HuMikerLn

geno kv 051t 241/ [/

(7758528746

25(1117
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32.  An actual controversy hes arisen and now exists between IVGID and GSGI

concerning their respective 1ights, entiflements, obligations, and duties under the

Agreement,
33, IVGID requests a declaratory judgment determining the parties’ rights under
the Agreement, and specifically pertaining to ownership of Customer Data,

34,  Plaintiff has been forced to retain counsel to prosecute this action and is

entifled to recovery of reasonable attorneys” fees and costs incuured herein.

SECOND CLAIM FOR RELIEF

Injunctive Relief
(Against all Defendants)

35, Plaintiff repeats and incorporates all preceding allegations.

i’:6. GSGI is obligated vnder the Agreement to refutn “all Customer Data
developed as part of the Apreement 1o IVGID, as IVGID is the owner of said Customer
Data. GSGT has failed or refused to provide such information to IVGID.

47,  (GSGI continues to use such Customer Data for the henefit of other
customers, other than IVGID, in violation of said Agreemett,

38, The use by GSGI of IVGID’s Customer Data, causes IVGID irreparable
injury.

39,  Compensatory damages are inadequate relief for improper use of IVGHj’s
Customer Data.

40, IVGID therefore zequests that this Coutt enter a permanent injunction
requiting GSGI to turn over all Customer Data developed on behalf of IVGID to IVGID,
destroying record of same from GSGI's servers, once said informatlion is transmitted.
IVGID request this court enter a mandatory injunction requiting GSGI to cease using said

Customer Data, developed on behalf of IVGID, for the benefit of other customers.
Page § of B
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WHEREFORE, Plaintiff prays for relief as follows:

a. For a declaratory judgment determining the parties’ ights under the
Agreement}

b. For a permanent injunction requiring GSGI to: 1) turn over all Customer Data
developed on behalf of IVGID 1o 1VGID; 2) destroy all records of Customer Data from
GSGI’s servers, once said information is transmitted; and 3) cease using said Customer
Data, developed on behalf of IVGID, for the benefit of other customers.

c. For attorney’s fees and costs; and

d. For such other and further relief as the Court may deem just and proper.

Affirmation
(Pursnant to NRS 2398.036)
The undersigned does hereby atfirm that the preqeding document filed in this court
does not contain the social security number of any person.
DATED this _\_@j‘{c’iay of May, 2017, REESE KINTZ GUII
By:
JASOND, & BN# 8478)
. Attorney for Plaintiff
Page 7 of 8

239




10
11
12
13
14
15
16
17
18
19
20
21

g 22

Teate Kintz,

Gulmissa . 23
190 W HoMaker Ln
Sutta% .

Reno, 9511

(775) 8534745 24

25

List of Exhibits
Case No. (Not Yet Assigned)
Inucline Village General Improvement District v. Governance Sciences Group, Ine.
COMPLAINT
Exhibit No. Document Page Count
Exhibit 1 Corzespondence dated April 6, 2015 2 pages
and April 17, 2015
Exhibit 2 “FlashVofe” Services Agreement 4 pages
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April 6, 2015

Dear incline Village/Crystal Bay Parcel Ownet,

Happy 20151 Your new Board of Trusteas and | are looking forward ta working with you to make Incline
Viilage and Crystal Bay the best possible place to live and visit. 'WGID needs your help to do a better job of

serving YOU - our constifuents.
Do yau have ohe mihute a month to help make IVGID better? ,

We have partnered with FlashVote (an Independent “good goverhmient” service) to collect your
ahonymous Input at least once per month, with brief strveys that you can coraplete in one mlnute of Jess.
FlashVote ensures that all questions are conclse, unblased and meaningful to citizens. You can make your
vaice heard by computer, smartphone or phone. You even receive results at the end of each survey perlod
—typically only a few days after a survey starts, Civic responsibliity has never been more convenlent.

If you are already signed up as a FlashVote beta user, thank you for participating] You don’t need to do
anything. If you have not already slgned up, please take a few minutes now to Joln over 400 of your friends
ahd, nelghbors who are already FlashVote users in the IVGID district. Your participation is anonymous to
IVGIP and your personal data stays private;

« Please goto WwWw.flashvote.com/iveid
¢ Complete the sign up process once and you cah be heard many tfmes In the future

After you sign up, you can expect FlashVote to emall you surveys about IVGID actlvitles starting this
month. You will get the immedIate satlsfactlon of having your vaice heard by IVGID as we work toward
creatlng better local government for you, IVGID may alse offer some optional rewards through FlashVote
to thank you for your civic particlpatlan. We are excited to launch this new feedback system for you, and
fook forward to hearing from as many of you as possible. For guestions or more information about IVGID,
please contact Susan Herron (775-832-1207 or sah@\vgid.org), For guestions or more information about
FlashVote pleasa contact Kevin Lyons {510-593-4901 or kevin@flashvote.cam},

General Manager

P.S. Please make note of our Surnmer Appreclation Weel durlng June when
some IVGID facilities will be avallable at no additional charge to picture pass
holders. Free Golf will be available Friday, 6/12 to Sunday, 8/14 and free
Recreation Center and Tennis Center access will be avallable from Friday,
6/19 to Sunday, 6/21.
ADMINISTRATIVE OFFICHS * $93 SOUTHWOOD BOULEVARD * INCLINE VILLAGE, NV B894§x
PH: (775) 832-xx00 BX: (775) 834-3X22 + WWW.YOURTAHOEPLACE.COM

24



INCLINE
: V]LLAGE | April 17, 2015

GENERAL IMPROVEMENT DISTRICT - ¢

Dear ncline Village/Crystal Bay Parcel Ownet,

" Happy 2015 Your new Board of Trustees and | are looking forward ta working with you to make Incline
Village and Crystal Bay the best possible place to live and visit. WGID needs your help to do a better joh of
serving YOU - our constituents,

Do you have one minute a moenth to help make [VGID better?

We have partnered with FlashVote (an Ihdependent “good government” service} to collect your
anonymous input at least once per manth, with brief surveys that you can complete in one minute or Jess,
FiashVote ensures that all questions are concise, unhlased and meaningful to citlzens. You can make your
voice heard by computer, smartphohe or phone. You even receive results at the end of each susvey perlod
— typically only a few days after a survey starts, Clvic responsibility has naver been more convenlent.

if you are already sighed up as a FlashVote beta user, thank you for participating! You donr't need to do
anything. If you have not already signed up, please take a few minutes now to Join over 400 of your friends
and nelghbors who are already FlashVote users in the IVGID district, Your participation Is anonymous to
IVGID and your personal data stays private:

» Please goto WWW. flashvote.com/iveid
» Complete the sign up process once and you can be heard many times in the future

After you sign up, you can expect FlashVote to emall you surveys about IVGID activitles starting this
month. You will get the Immedtate satisfaction of having your volce heard by IVGID as we work toward
creating better local government for you, IVGID may also offer some optional rewatds through FlashVaote
to thank you for your elvic participation. We ate exclted to launch this hew feedback system for you, and
look forward to heatlng from as many of you as possible. For duestlans or more Informatlon about [VGID,
please contact Susan Hetron (775-832-1207 or sah@Ivgld.org). For questiohs or more Information about
FlashVote please contact Kevin Lyons (510-593-4801 or kevin@flashvote.com).

% Steve Piikevfon
m General Manager

PS5, Please make note of our Summer Apprectation Week during June when

Dgrmand some IVGID facllltles will be avallable at no additional charge to pleture pass

m holders. Free Golf will be avallable Friday, 6/12 to Sunday, 6/44 and free

i Recreation Center and Tennis Center access will be avallable from Friday,
/19 to Sunday, 6/21.

ADMINISTRATIVE OFFICRS * 893 SOUTHWOOD BOULLVARD * INCLINE VILLAGE, NV 89451
PH: (775) 832-1100 PX: (775) 832-1X22 « WWW.YOURTAROEPLACR.COM

24



R - e N FL T N T

B by NN N NN
® I & h R OB R EBE TSR LEIRERE =

EXHIBIT 2

EXHIBIT 2

FILED
Electronically
CV17-00925

2017-05-12 02:03:35 PN
Jacqueline Bryant

Clerk of the Caurt
Transaction # 6098485 : yv

loria

24




Flashvote

SAAS SERVICES ORDIR FORV

Cusformers Inaline Vildgo Géneral Trprovement Disltlok Confact: Stevs Pinkerton

Address: 893 Southwond Bouleyard | Phones 77548325206
Incline Vilinge, NV §9451 E-Mall: stevo plokerfon@lvgld.org

Sorvlves: Govermancs Solences Group, Ino ("l Compnny®s will-provido the Standnrd Tlar of PlashVole.sarvices.
(tho “Servies(s)"), Thls Is 2 prograr &f up to 2 Jnanthly Blook FlmhVato Burveys prd wp fo 6 Custom PlashVate:

Stryaya whloh raay bo addad or Substifited,

Lol sorvlads, ndditignnl Custont BlashVote -Buevays and siliar Brontus fontures nie tivéilnble ns opflons for
addionnl-und sepatate fees, , .

Sorvices Feos! $4,900.00 per your, pryable In advanco, | Enftial Sstvies Tormr- One Your (May1, 201610
subjeot fo tiio terms of Beofion & Jiereln, | Aprtz0,2017) )

Implomenintion Servites: Contpany wifl use commarolally seasongiile effads.to provide Customer the satyless
dosexlied In the Statotnent of Wark {"SOW®) attvohed ps Exhibie A heroto {“Implemeniodion Servioes"), snd
Custotrer aliafl pay Company the Implomentation Fee fn necordation with.lhe torins Teroln, .

Tiplomentation Ree (one-time) $8 (Walved by Conpony)

+ BAAS.BERVICES AGRERMEN

‘This Smi Sorvivos, Agreomant ("Agreement™} is eutorad Tnto o this {i] 1 day of 'MUL\A 2016 (the
“Effettive Dpte”) botwaei Govornanes Solencos Oroup, Ino, wilh a plaeo of biistness fn Tioliyp Villngo; Nevadn
(“Campany*), and the Customer Hited nbova ("Customot™,  This Apres i g tlo nhove
Ordar T all 13 tho ntis ‘Torm3 3 i

) y pohod Tormy and Conditlons and eonlainsanmong other Yilnes n
o Jlpslfattons, There skl by no forer or p' et to any difforant fefms of any rolated

purefingo order or sintliar forim wnloss shgnad by boliz poriles heveto.,,
Govornnnco Sticncos Group, ey

By: By:

Namo:__¥ovin Lyous Nome:__Sltwen ‘?5’. P k’ar’(ﬁ\f\
Tl __CRO . Thie: __Cremtye i.\’lnmgg,ﬂ-
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{FlashVote

JIERMS AND CONDITIONS

1, SAAS BERVICES AND SUPPORT

1,1 Subjost {o tho terms of Hifs Agreement, Company will
vsa fommnrcisliy- rensonnble offords fo provids Custonter e
Sorylecs,

1.2 Sublect to lhe terms herenf, Compnny: will provide
Cusfomer  with. massottablo teshnlbal suppori corvices: In.
noeordnide with the tarme sot forth 1t Exhibit R,

2 RESTRICTIONS AND RESPONSIBILITIES

21 Cuglomor will not, direelly or Hdireofly; reverse
onglueer, devompho, disassemble or olhorwise ntiempt fo
dlsover the souces ede, objeot code er wndarlying stretclyre,
Idang, know-How or lgorlthims colovant i o Sorvioos or auy
softwnre, dostmontaffon or daln roftted to the Serviges
(“Softwars™); modity;.transiate, or.oronte dorlyativa wotles bpzed
ofi the Serviees or any Softwara (exoapt.to (o exlont exprossly
pormilted by Corapany ov nuthorlzed Whlhin the Seroless); use
tho Sorvices.or any Softwars for Hmesharing or servioo Hreny
putposss or otherwiio for the bohofit of ¢ third) or remova muy
prapriofary notinos o lobals

22 Futhor, Cuslomur may ot romovo o oxport from the
Unlted States ov allow e oxport or re-oxport of (e Servlans,
Safwers or anylling volated therclo, or noy dircot pradugt
thereof in vialatlon of any rostefattons, Inwy or Yegulations of the
United Statss Depatitiont of Comnieroe, the Unilod Siotes
Doprrimsnt of {reoguey Offuo of Foralpa Assals Control, orany
ofhier Uiilted States orforslgn ngoroy or nuthority, As.dofined In
AR, seotlont 2401, the Softwara wud. dooumeniafion ara
“oommeminl Mo and  gccordlsg to DFAR  seoffon

252227-7014(n)t1) aed (5) ave deomed to bo “cominercin! (

confpuier moftward” nud “eommerchal compiter software
documentatlon,” Consistont wiil DFAR. sectivy 2277202 naul
IFAR sgollon 12.212, oty use modifleetion, reprodustion, welense,
peefonnanoe, display, or disclosure of such cominerolal softwars
or sormerolnl software doottmentwtion by, Mo UL, Governnlent
will Yo governed eololy by tho-terma of ihls Agresment and will
bo profilblied dxeept lo tie exient oxprossly pormiited. by the
totins of this. Agreoment,

2.3 Cystorar ropresonty, oavelinnls, and- warrants hit
Customer will vee the Sorvipes only fa complinnce with
Comtpiny's stondard piblished polfeles ton In effoct (Wi
“Policy) and all npplionbid lnws end rogulutions., Althongh
Company hos no obligation fo monitor Qusloinet’s uso of the
Horvieos, Company may do so and may preliblt any use of the
Services [t bollbvos wny be (or afloged to ba) fu violstlon of the
forogaing.

24  Custortor ehall be roaponsible for obisiwlig and
oginfalning suy equlpment oud anolllaey servlees nesdad fo
cotingek fo, meooss oF dtharwlte use fho Services, fnoluding,
without fimltafton, phones, nadoms, hardware, servers, softwars,
optenting  systems, acdworking, web sorvors ond the 1jke

2

{volleoflvely, “Bawpment™). -Coslomsr shall tilzo be respongibly
Yor maiataining tho seourlty of the Bqulsment, Customer ndcount,
psswards (Holuding buf not mited fo foviiBsimtve. 80 ‘e
pnaswords) and fHes, nid for all uses of Custornor necounk or tie
Bqulpstontwith or without Qustomer's knowledgoar carsent,

3. CONTIDENTIALITY; PROFIIRTATRY RIGHTS

3.1 Bach party (the “Recelving Packy™) vhderstands Hat the
oty parly (the “Disdlosing 'Part)"? kas dijolosed o¢ may
dlgelotg buslases, teohnienf of fidanefal informatlon relating &
the Dlicloslig Parly's bustiess (horelnafter reforred fo, ns
“Propelotary Informetion” of the Disclasing Parly): Eropticinry
Infsrmntion of Compasy oludss Jnon-public Information
ragardlng $eatcos, fimaflonnlity and pocloriance of-tho'Servloo,
Propletiny Jiformntlon of Cugfomer. inotudes toi-publlo daln
provided by Cuslomer to Compiiny to snnbla lie provisibn of the
Servioes (“Customor Dati™) sush g nomspublle eillzen onnil
nddrasses or ofior non-pulTie’ sltizen data. The Recatolng Barty
ngreost (o Yako reatonalle prevoufions fo protest s
Proprictery Informiatlon, mnd Giynol lo wee Gxoopt iy
perfbrmanee of dte Sarvices or oz olforwise permiited harels) or
alvulge to any ilrd person mmy sioh Propridiney Informatior,
Tha Didoloslng Parky ngracs that fhe: foregotng shall not apply
will zespeot to any Mformatton {iek the Recslving Party can
document (a) Is o bacomes penérilly-pvallnble to tho pablis, or
{b) was In it possesslon or kmown by 4t prior 1 Yeoalpt front the
Disoloslng Party, or (o} was rightiully disclosed to It withour
resiriotion by n third perty, or () wis Tndepandently developed
without use of muy Proprietary Tufaimallon of the Disolosing

Party or (8} Is vaquirad 4o be disolosed b faw,
Qj Customér shill ‘0w niL.right, thle and intorest {-and 1
i

i Gustonter Tiala, Comprny shidf owi and rotel ol yight, titla
mod [ntdreat in sud to (n) fhe Serviees and Solwire, nlf

Inprovarants, erfisioements or iodiffcations thoreto, (b} any -

soflwate; applications, Tnventlons or other foolmology developed
In conneollon with Tmpletmontation Services or swport; and (o)
all Intedlectun property-riglits related to any 8 the forogolng,

33 Nowwlthstanding noything 6 the conteaty, Compauy
ainll Dovo the right to colivot ned ennlyZo datn and ofher
iforntation refutlng to the prévitlon, use myl porfrntance of
vatdus aspaols of fhe Sorvices aud related systams end
teolinologlos  (Ineludlng, without . limitntlon, fiformation
conestiftyg Cusloinor Dola and dater dorlvad thevefroin), nd
Company will b frea (durlhg nnd.aftoy the (ermieréol) 6 (1) uae
sitell {nformintlon and datn to Improve snd cnliznes the Strylbgy
mid for ollier dovolopment, diagiostio nod eorreclive puiposay In
connsatlsn witl the Services aud oflidr Compniy offerings, and
(i1} dlseloso suoh dnti saloly hi aggrogate o other de-idsnilfied
form In-conneotion with fls bitstnoss; No righis or ficenses are
granted except as exprossly.aut forth kereli,

MMm ke et m g el .

T e e kit e e e
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4, PAYMENT OF FEES

4.1 Customer will pay Company the then applleable fees
dosoribed In the Order Form fo the Services end Implamontation
Servioes In nocordanve with the torms thereln (the “Pees®), If
Cuslomer's use of the Sorviess reqiires tho poyment of
addltlonat fass {per the terms of thls Agreoment), Custamer s
be Billed for syoh usnge and Customer ngress to oy the
addittonnl fees I o miamner grovided fereln, Company
resorver the right Lo chunge the Fees or agpiteable charges and to
Institute new oherges nnd Fese ot the &id of #fie Inlthl Bervice
Term or then-oureent renowal ferm, upon thiry (30) dogs prior
natice 1o Customer (which moy bo sont by emall}, 1° Castormar
botloves that Company hos Bllled Customer Incorreolly,
Custopar must eontast Company 1o Inter thon 60 days after the
dlosing date on the first bllfing statement in which the emror of
problom nppeared, In oxdor to reoelve nu edfusiment or credlt,
Taguirles aliould be direated to Company's oustomer sugport
depirment,

42 Company may ohagse 36 bl thraugh an lavoles, fn
whtloh case, full paymant-for fnvoloes lssued In any given manth
rust bo resslved by Company thirty (30) doya nftor flie matllig
date of the involos, Unpald attounts are subjeect fo 8 finanes
ehrge of 1.5% per sonth on any outstanding balancs, ar #he
max{mum peraifed by law, whichever I lower plue all
oxpenyes of collection and may vesult fn fmmedinte temination
of Sorvice. Cusiomer ahall be ceaponsible for all taxes sssoolnied

. with Services other than U8, taxes bused on Compnny’s net
ncome,

4 TERM AND TERVINATION

51 Subjest o corller lerminntion ar provided alow, thls
Agreermont Is for the Inlilal Survige Tarm ms specified in the
Order Form, and shall ba automatically rencwed for addltfonat
poriods of the same dwatlon ay the Inlifal Service Tem
{collestively, the “Term®), unless either parly requess
termination at least thiny (30) days prior to fhe end of the Wen-
oeront form,

52  In addition to any other remedies 12 may have, eftker
patly may also {eyminate thls Agreament upan thirty (30) doys'
notive (or without nakics in the case of nonpayment), if the oihor
parly malerinlly broachies avy of the torms or condlifons of 1his
Agesamont, Customer will pay In Sl for the Servives up fo and
inoluding the last day on which the Servieas aro provided, All
xeotlans of tlils Agresmont whioh by thelr natuee should survlve
formlontiont. Wil sutvive formination, Mmolwding, without
Hmitaton, noprted righls fo paymont, confidantality obligattons,
warranty diselaimers, and Hmliatlons of Hability,

6. WARRANTY AND DISCLAIMER

Company shell use ressonable efforiz conslsiont will
“provalling Indusiry standards o melnlaln the Sorvioes In &
minzeior which minlmbzes arrors end Istersuptions in tho Barviess
and shatl perhrm the Tmplomeniatlon Servives fn o professlonal
and vorkmeritke manner.  Serviees may bo femporarfly
+ unavalinble for soheduled molnlonenge or for unscheduled

3

omargeney malnfenanno, eliber by Company or by {hird-party
providors, or Bessuso of olfier onvses hoyond Comperny's
reasoriablo eontral, but Company shnff use retvannblo offors to
provide adyanca notles Jn writtiy or by e-mall of any scheduled
tervice disrupfion, HOWEVER, COMPANY DOES NOT
WARRANT' THAT THE BERVICHS WILL BE
UNINTERRUETED OR HRROR BREE; NOR DOES IT MAKE
ANY WARRANTY A3 TO THE RESULTS THAT MAY BB
OBTAMED FROM USE OF THE SERVICES, EXCHPT AS
BXPRESSLY BSET FORTH IN .THIS SRCTION, THE
SHRVICES AND IMPLBMENTATION SBRVICES ARE
PROVIDED “A$ 18" AND COMPANY DISCLAIMS ALL
WARRANTIES, EXPRESS OR IMPLIZD, INCLUDING, BUT
NOT LAIMITED TO, BMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS POR A PARTICULAR
PURPOSE AND NON-INFRIMGEMENT,

T INPEMNITY

Company stnll kold Customer inrmilass from Hablity to
third partles resulting from Infingentent by tho Servloo of oy
Unlled States piest or any copyright or misspproprintion of any
tmda sootel, provided Company Is promptly nollffed of any und
all thranta, olime and proceedings relnted horeto ond glven
reasohoble asslatans and fhe epportuiilty Yo asswme sale contral
over defense and sefiloment; Compuny Wi not be reaporalble
for any reftlement It does not spprove In writlng, The foregolng
oblfgationa do not apply with respect fo portions or comporents
ofifie Sarvies {f) not suppiled by Company, 41) rande In wiiale or
In pact In gocordance with Customer speolfioations, () that are
modified afler dotivery by Costpany, fv} comblned with oflier
produots, procases or matarials where the allsged Infiingemont
relntes fo suvh combimption, (v) whers Coslomer continues
allagedly infiinglng aotlvlty after belng nottfed thereof or ufter
bolng fnformed of modifioations hat would Liave ovolded fito
ftluged Infrlngement, ar (vl) whore Customer's e of Uie Sarvloe

15 not atddolly I nocordnnoo with this Apreoment, If, due fo 5 -

olalm of infifngemeont, the Services are held by a court of
coirpetent Judsdlotion to be or ave belleved by Company fo bo
infHnglng, Company oy, at lts optlon and expoise (o) replado
ar modify the Sorvica to be non-Infiingluy provided st suoh
modlfication or replacement confafns substantiolly almilar
features ahd (nstlonallty, (b) obialn for Customat & leonso to
conlfme using the Barvice, or (o) IF neliher of the foragolng s
commorglally prostloable, tarminefe thls Agrooment and

Curstamear's righis horeunder and provide Customer n refund of

wny propnld, unused fees for the Sorvico,

f. TAMITATION OF LIABILITY

NOTWITHSTANDING ANYTHING TO 7HE
CONTRARY, EXCEPI FORL BODILY EWURY OF A
FERSON, COMPANY AND IT§ SUPPLIERS (NCLUDRIG
BUT NOT LIMITED %0 ALL RQUIEMENT AND
TECHNOLOGY SUPPLIBRS), ORRICERR, APRILIATHS,
REFRESENTATIVES, CONTRACTORS AND EMPLOYERS

e e e+




SHALL NOT BE RESPONSIBLE OR LIABLE WITH
RESPRCT TO ANY SUBJRCT MATTER OF 'FHIS
AGREEMENT OR TRRMS AND CONDITIONS RELATED
THERHTO UNDER ANY CONTRACT, NRGLIGENCE,
STRICT LIABILITY OR OTHER THEORY: (A) FOR ERROR
OR. INTERRUPTION OF USE OR FOR LOSS OR
BYACCURACY OR CORRUPTION OF DATA OR COST OF
PROCUREMENT OF SUBSTITUTE GOODS, SBEVICES OR
TECHNOLOGY OR LOSS OF BUSINESS; (B)FOR ANY
JNDIRECT, BXEMPLARY, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL DAMAGES; (C)FOR ANY MATTER
BRYOND COMPANY'S REASONABLE CONTROL; OR (D)
FOR ANY AMOUNYS THAT, TOGETHER WITH
AMOUNTS ASSOCIATED WITH ALL OTHER CLADMS,
EXGPED THE PEES PAID BY CUSTOMER TO COMPANY
FOR 'THE SERVICES UNDRR ‘THIS AGREEMENT IN THE
12 MONTHS PRICR TO THE ACT THAT GAVE RISE TO
THE LIABILITY, IN EACH CASE, WEETHER OR NOT
COMPANY HAS BEEN ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES,

9 MIBCELLANEOUS

If any provislon of thls Agranment iy found fo be
unanforcegble or invalkd, that proviston will he limited or
ellminnied fo the minlmum exient necessary o fhat this

Apreement will otlierwise romaln In il fores and effect qud ~

enforeeable, Thls Agreement iy not pasignablie, Fansferable or
subfconsable by Chstomer exoapt with Company®s prior wrilten
consent, Company may dransfer ond adlgn any of s righls and
obHgetlons under this Agreement without conmgent, This
Agreamant {s tha complele and exolusive atnloment of the mufunt
underetanding of tho parfies and supetaedes and cancals il
provious wrillon and aral agresments, communiontions and other
undorzlandings relaling fo the aubfeat muotier of thla Agresment,
pnd all walvers snd sadifications must be in 2 writing sigued by
both prrtles, except as otherwleo provided horoln. No ngenicy,
parinership, Joink venture, or siployment I arsated a4 a fealt of
this Apreomant and Cudlomer doeg ot fiave any nutliasity of any
kind o bind Company M any rospest whatsoaver, In any apifan
ar proceeditig te onforce ghty under Wis Agroement, the
provalilog party wiil be entitfed to recover costs and attoneys’
fees, Al sotlcos undor ihis Agreement will Do In walting and
will bo deemed fo have beoh duly glven when recalved, IF
personndly deilvared; when reuelfi I elzatronjaally confiened, (f
tratismitted by faoslmile or e-ranll; the day aftor i Is gent, I sent
for-noxt duy delivery by recogulzad overnlght dollvery serviog
and upon recelph If sont by corfified or reglstored mall, retum
rooelpt raquosted, ‘This Agrdemsnt shell bo govemed by the faws
of the Stato of Nevade without regard (o its conllot of Inws

provisions,
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JASON D, GUINASSO, ESQ, (SBN# 8478)
REESE KINTZ GUINASSO, LLC

190 W Huffaker Lane, Suite 402

Reno, Nevada 89511

Telephone: (775) 832-6800

Facsimile: (775) 832-6801
ipuinasso@rkglawyers.com

Attorney for Plaintiff

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE,

INCLINE VILLAGE GENERAL Case No.:
IMPROVEMENT DISTRICT, a General
Improvement District, Dept, No.:
Plaintiff,
V. MOTION FOR PRELIMINARY
INJUNCTIVE RELIEF

GOVERNANCE SCIENCES GROUP,
INC., a Delaware Corporation; and DOES
1-50 inclusive,

Defendanf.

Plaintiff, INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT (“Plaintiff’
or “IVGID’:) moves this Court for issuance of a preliminary injunction according to NRS
Chapter 33 and NRCP Rule 65. This Motion is supported by the Complaint filed in this matter,
exhibits, affidavit attached hereto, and the Points and Authorities that follow. Further, Plaintiff

requests oral argurment should this Court find it beneficial to its decision.
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiff is seeking a preliminary injl;notion to prevent Defendant, GOVERNANCE
SCIENCES GROUP, INC. (“GSGI”), from using IVGID’s customer data on behalf of GSGT’s
other customers, without the cxﬂrcss authorization from IVGID, and in violation of a Services
Apgreement, entered May 10, 2016, between GSGI and IVGID. Plaintiff seeks to prevent this
improper use of IVGID customer data, until the rights of the parties can be established.

I STATEMENT OF RELEVANT FACTS

IVGID is a special purpose district organized under Chapter 318 of the Nevada
Revised Statutes, and is located on the North Shore of Lake Tahoe! GSGI is, upon
information and belief, 2 Delawate Cotporation, fegistered as a Foreign Corporation with the
State of Nevada, with its place of business in Incline Village, Nevada,?

Beginning in 2013, GSGI approached IVGID to beta test its survey platform services,
wherein GSGI provided sérvices to allow IVGID to send surveys to its customers, and GSGI
would provide analysis of the results of such surveys.® The purpose of the relationship between
GSGI and IVGID was to allow GSGI to develop a platform in which IVGID was able to put

forth surveys to its customers, receiving feedback on a range of topics, to allow IVGID to

better serve its customers,?
/11
1

/1

! See Affldavit of Steven Pinkerton in Support of Plaintiff*s Motlon for Preliminary Injunctive Relief at 2,
attached as Exhibit 1.

2 pxhibit 1 3.

3 Exhibit 1 §4. Page 2 of 10

4 Exhibit 175,
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On April 6, 2015 and April 17, 2015, in order to further develop a customer data lst
to allow GSGI to provide surveys to IVGID’s customers, [IVGID sent cortespondence 1o its
customers, inviting them to sign up for the service, and participate in the program.’

On May 10, 2016, GSGI entered into a Services Agresment (“Agreement”) with
1VGID, whetein GSGI agreed to provide continuing standard tier “FlashVote” services and
surveys to IVGID.® The Agreement service term commienced on May 1, 2016, and was set to
run until April 30, 2017.7 The pur;ﬁose of the Agteement was for GSGI to provide survey
services, wherein [VGID would develop questions to pose fo its customers, and GSGI would
compile a list of IVGID customers on behalf of IVGID through IVGID’s request for its

customers to sign up for the service, and GSGI would publish en electronic survey to such

cus’r:omers.B

Section 3.1 of the Agreement defines “Proprietary Information” of IVGID as “non-
public data provided by Customer to Company fo enable the provision of the Services
(“Customer Data™) such as non-public citizen email addresses or other non-public data.”
Section 3.1 of the Apreement also states that GSGI was “(i) to take reasonable precautions {o

protect such Proprietary Information, and (ii) not to use (except in performance of the Services

or as otherwise permitted herein} or divulge to any thitd person any such Proprietary

5 A trie and correct copy of said April 6, 2015 and April 17, 2015 correspondence is attached hereto at Exhibit
2: see also Exhibit 1 16,

& A frue and correct copy of the Agreement is attached hereto at Exhibit 3; see also Exhibit 1 § 7.

7 Bxhibit 3 at page L.
8 Exnibit 1 8. Page 3 of 10

¥ Exhibit 3 at page 2.
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Information.” " Section 3.2 of the Agreement states that IVGID “shall own all right title and
intercsﬁ in and to the Customer Data,*!!

GSGI was tetained to provide survey services, with the understanding that IVGID was
able to control the content of such surveys.'* On numerous occasions, GSGI attempted to
redraft the survey language prepared by IVGID, and presented by IVGID for GSGI to publish
within the conitacted survey services,”

On July 28, 2016, GSGI sent a FlashVote survey on behalf of a client other than
IVGID, with such survey stating, “This survey was sent on behalf of the Tncline Village
General Improvement District”, with GSGI using IVGID’s Customer Data, prepared on behalf
of IVGID, to distribute such survey.? |

On November 30, 2016, GSGI indicated its refusal to provide services and publish
survey question language as drafted and requested by IV GID." Also on November 30,.2016,
GSGI provided notics to IVGID of its intention to terminate said Agreement, '

On December 1, 261 6, IVGID provided GSGI a list of matters pertaining to
termination of the above-referenced Agreement, requesting GSGI to: 1) refund fees advanced

for the remainder of the Contract service term; and 2) deliver both an electronic and paper

copy of the database along with all other Customer Data in the possession and conirol of

1® Bxhibit 3 at page 2.

' Exbibit 3 ot page 2.

12 pxhibit 199,

13 Exhibit 1 § 10.

M See FlashVote Survey, dated July 28, 2016, attached at Exhibit 4; see also Exhibit 1 § 11,

15 Sge Correspondence from GSGI to TVGID, dated November 30, 2016, attached at Exhibit 5; see also Exhibit’
1712, Page 4 of 10
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GSGLY GSGI has refunded the fees advanced for the remainder of the Contract service term,
however, GSGI has refused and continues o refuse to tumn over said Customer Data to
IVGID."*

On Febimary 8, 2017, GSGI sent an invitation to participate in FlashVote services on
behalf of the Truckee Meadows Regional Planning Agency, using the IVGID Customer Data
prepared on behalf of IVGID to distribute such invitation,”

On April 10, 2017, GSGI sent an im‘fitation to participate in FlashVote services,
stating: “This survey was sent on behalf of IVGID Trustee Matthew Dent fo the FlashVote
community for IVGID, NV.*? The invitation stated the “Incline Village General
il

Improvement District and FlashVote thank you for your input

The April 10, 2017 FlashVote invitation was sent using the IVGID Customer Data

prepated on behalf of IVGID, and without approval from IVGD.?
s

1117

11

/11

11

7 See Correspondence from 1VGID to GSG), dated December 1, 2016, atiached at Exhibit 6; seo also Exhibit
1913.

18 Yixhibit 19 14,

19 See FlashVote Survey, dated February 8, 2017, attached at Bxhibit 7; see also Exhibit 1 § 15.

2 See FlashVote Survey, dated April 10, 2017, attached at Exhibit 8; see also Exhibit 1 { 16.

A4,

2, . Page 5 of 10
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II. LEGAL ARGUMENT

A, Preliminary Injunction
A Preliminary Injunction may issue after notice to the adverse party. NRS 33.010

provides general guidelines for when injunctive relief is available, and states that an injunction

may be granted in the following cases:

1. When it shall appesr by the complaint that the plaintiff is entitled
to the relief demanded, and such relief or aty part thereof consists
in restraining the commission or continuance of the act complained
of, either for a limited period or perpetually.

2. When it shall appear by the complaint or affidavit that the
commission or continuance of some act, during the litigation, would
produce great or irreparable injury to the plaintiff,

3. When it shell appear, during the 11t1gat10n, that the defendant is
doing or threatens, or is about to do, ot is procuring or suffering to
be done, some act in violation of the plaintiff's rights respecting the
subject of the action, and tending to render the judgment ineffectual.

A preliminary infunction is also evailable “if an applicant can show a likelthood of
success on the metits and a raaéonable probability that the non-moving paxty's conduct, if
allowed to continue, will cause irreparable haim for which compensatory damage is an
inadequate remedy.”?® The Court’s decision to grant a preliminary injunction “is within the

sound discretion of the district court, whose decision will not be disturbed on appeal absent

an abuse of discretion,”?

This case involves the Plaintiff's rights to customer data pursuant to said attached
Agreemen’f with the data compiled by GSGI on behalf of Plaintiff. After texmination of the
Agreement, and in violation of the terms thercof, GSGI continues to use the propuetary

customer data of Plaintiff on behalf of other clients, without the permission of Plaintiff. The

B angberg Holdings Nevada, L.L.C. v, Douplas Cty. & its Bd, of Cty, Comm'rs, 115 Nev. 129, 142, 978 P.2d
311,319 (1999} Page 6 of 10

2 Id
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Agreement expressly restricts GSGI from divulging to any third person this proprietary
information, which is owned by IVGID, #

IVGID has a right and obligation to protect the information of its constituents, and to
take action to stop others from distributing information in its name, or the name of its
constituents, when such distribution is not authorized by IVGID, Allowing GSGI to continue
to use this data in violation of the Agreement puts Plaintiff at tisk of irreparable injury,
opening Plaintiff up to potential liabilities for GSGI's claim to be providing information on
behalf of IVGID, without Plaintiff’s permission, and distributing information to IVGID
constituents, not sanctioned by IVGID, The fact that GSGI is cleatly using data owned by
IVGID, and without the express permission of 1VGID, demonstrates IVGID’s likelihood of
success on the merits of its claim, being the ownership of such data as provided by the
Agreement, as well as supports Plaintiff’s assertion that it will suffer irreparable injury if the
Defendant is not erijoined to stop the use of Plaintiff’s customer data.

NRS 33.010 (1), in pertinent patt, holds that an injunction must issue;

When it shall appear by the complaint that the plaintiff is
entitled to the telief demanded, and such relief or any part
thereof consists in resfraining the commission .., of the act
complained of, either for a limited period or perpetually.

Plaintiff is seeking to restrain the commission of an act, being use of proptietary data.
Permitting unauthorized use of Plaintiff’s proprietary data will cause Plaintiff irreparable
harm, and such action is in violation of Plaintiff’s rights.

Plaintiff is requesting the actions by Defendant be enjoined until the various rights and
interests are clarified and legally established. Compensatory damages may be due should

Defendant’s actions be allowed; however, money is not sufficient to compensate Plamntiff for

Page 7 of 10

% Hxhibit 3 at page 2.
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its loss during litigation, allowing Defendant to continue to use IVGID’s customer data,
without IVGID’s approval.
B. Security

The Nevada Rules of Civil Procedure 65(c) provides as follows:

No restraining order or preliminary injunction shall issue except
upon the giving of security by the applicant, in such sum as the court
deems proper, for the payment of such costs and damages as may be
incurred or suffered by any party who is found to have been
wrongfully enjoined or restrained. No such securify shall be
required of the State or of an officer or agency thereof.
(Emphasis added)

The proper amount of secuxity that should be required in this case is de minimus.
quever, as Plaintiff is a special purpose district organized under Chapter 318 of the Nevada
Revised Statutes, it is exempt from posting a bond.

I, CONCLUSION

Plainfiffs have proven that they are entitled to a pfc]iminary injunction because they
ate likely to succeed on the metits of the claim, seeking a declaratory judgment on the issue
of ownership of proprietary information, which is clearly stated in the A greemént entered
between the parties,

111
111
/11!
Iy
i
1
1
1

Page 8 of 10
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For the same reasons, Plaintiff now seeks a preliminary injunction, Plaintiff also seels
permanent injunctive relief. At this stage, Plaintiff seeks to retain the sfatus goo while the
rights of the parties are established, to keep Defendant from using such data it compiled on
behalf of IVGID for other customers, directly hatming IVGID.

Affirmation

(Pursuant to NRS 2398.030)
The undersigned does hereby affirm that the pre¢eding document filed in this coumt

|

does not contahw}? social security number of any persgn. -

DATED this DL day of May 2017.

Page 8 of 106
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List of Exhibits
Case No. (Not Yet Assigned)

Incline Village General Improvement District v. Governanee Sciences Group, Inc.

MOTION FOR PRELIMINARY INJUNCTIVE RELILEF

Exhibit No. Docunient Page Count

Exhibit 1 - Affidavit of Steven Pinierton 4 pages

Exhibit 2 - April 6,2015 and April 17, 2015 Correspondence 2 pages

HExhibit 3 - “FlashVote” Services Agreement 4 pages

Exhibit 4 - FlashVote Survey, dated July 28, 2016 1 page

Exhibit 5 - Correspondence from GSGI to IVGID, 1 page
dated November 30, 2016 '

Exhibit 6 - Correspondence from IVGID to GSGI 2 pages
dated December 1, 2016

Exhibit 7 - FlashVote Survey, dated February 8, 2017 1 page

Exhibit8 -  FlashVote Survey, dated April 10, 2017 1 page

Page 10 of 10
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1!| AFFIDAVIT OF STEVEN PINKERTON IN SUPPORT OF PLAINTIFF’S MOTION

2 FOR PRELIMINARY INJUNCTIVE RELIEF

3||STATE OF NEVADA )
) ss.
4{| COUNTY OF WASHOE )

5 Steven Pinkerton, Affiant herein, after first being duly sworn under oath, and under

6|| penalty of perjury, deposes and says:

7 1. I am the General Manager of the Incline Village General Improvement District
8 (“IVGID™), and familiar with the subject matter of TVGID’s Motion for Preliminary -
9 Injunctive Relief (“Motion™).

10 2. IVGID is a special purpose district organized under Chapter 318 of the Nevada
i1 Revised Statutes, and is located on the North Shore of Lake Tahoe,

12 3. GSGI is, upon my information and belief, a Delaware Corporation, registered as a
13 Foreign Corporation with the State of Nevada, with its place of business in Incline
14 Village, Nevada,

15 4, Beginning in 2013, GSGI approached IVGID to beta tfest its survey platform
16 services, wherein GSGI provided services to allow IVGID to send surveys to ifs
171l - customers, and GSGI would provide analysis of the results of such surveys.

18 5, The purpose of the relationship between GSGI and IVGID was to allow GSGI to

19 develop a platform in which TVGID was able to put forth surveys to its customers,
20 recetving feedback on a range of topics, to allow IVGID to better serve its
21 customelrs.

E‘E‘i 22 6. On April 6, 2015 and April 17, 2015, in order to further develop a customer data list

Reskioz 23 to allow GSGI to provide swveys to IVGID’s customers, IVGID sent

;ﬁ\ﬁ%uﬂ‘nkum

1]

e A correspondence to its customers, inviting them to sign up for the service, and
25

Fage 1of4
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10,

11

12,

-participate in the program. A true and correct copy of such correspondence is

altached to the Motion at Exhibit 2,

On May 10, 2016, GSGI entered in’to a Services Agreement (“Agreement”) with
IVGID, wherein GSGI agreed to provide continuing standard tier “FlaghVote”
services and surveys to IVGID. A ttue copy of said Agreement is attached to the
Motion at Exhibit 3.

The purpose of the Agreement was for GSGI to provide survey services, wherein
IVGID would develop questions o pose to its customers, and GSGI would compile a

list of IVGID customers on behalf of IVGID through IVGID’s request for its

customers to sign up for the setvice, and GSGI would publish an electronic sutvey to

such customers.

(GSGI was retained by IVGID to provide survey services, with the understanding that
[V GID was able to control the content of such surveys.

On numerous occasions, GSGI attempted to redraft the survey language prepared by
IVGID, and presented by IVGID for GSGI to publish within the coniracted sutvey
services. |

On July 28, 2016, GSGI sent a FlashVote sutvey on behalf of a client other than
IVGID, with such survey stating “This, survey was sent on behalf of the Incline
Village General Improvement District”, with GSGI using IVGID’s Customer Data,
prepared on behalf of IVGID, to distribute such survey, A true and cotrect copy of
the July 28, 2016 FlashVote survey, is attached to the Motion at Exhibit 4.

On November 30, 2016, GSGI indicated its refusal to provide services and publish
survey question language as drafted and requested by IVGID. Also on November 30,

2016, GSGI provided notice to IVGID of its intention to ferminate said Agreement.

Page 2 of 4
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A trme and correct copy of such November 30, 3016 Correspondence, is attached to

the Motion at Exhibit 5,

13, On December 1, 2016, IVGID provided GSGI a list of matters pertaining to .

termination of the above referenced Agteement, requesting GSGI to: 1) refund fees
advanced for the remainder of the Contract service ferm; and 2) deliver both an
electronic and paper copy of the database along with all other Customer Data in the
possession and control of GSGL. A true and correct copy of such November 30, 3016
Correspondence, is attached to the Motion at Exhibit 6.

14, GSGI has refinded the fees advanced for the remainder of the Contract service tetrn,
however, GSGI has refused and contites fo refuse to turn over said Customer Data
to IVGID.

15, On February 8, 2017, GSGI sent an invitation to participate in FlashVote services on
behalf of the Truckee Meadows Regional Planning Agency, using the IVGID
Customer Data prepared on behalf of IVGID to distribute such invitation. A true and

correct copy of the February 8, 2017 FlashVote survey, is attached to the Motion at

Exhibit 7.

Page 3 of 4
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16. On April 10, 2017, GSGI sent an invitation tor participate in FlashVote services,
stating: “This survey was sent on behalf of IVGID Trustee Matthew Dent fo the
FlashVote community for IVGID, NV.” A truc and correct copy of the April 10,
2017 FlashVote survey, is atiached to the Motion at Exhibit 8. The invitation stated
the *Incline Village General Impfovement District and FlashVote thank you for your

input!” The April 10, 2017 FlashVote invitation was sent using the IVGID Customer

Data prepared on behalf of IVGID, and without approval from IVGD.
FURTHER AFFIANT SAYETH NAUGHT.
Dated this I'D\‘-&" day of M@Jz{/ : , 2017
0
Steven I}%kertoﬁ'

SURSCRIBED AND SWORN TO before me
HL
this 10— day of uwﬁ/ ,2017.

SRR /MMWLO
Notary Public - State of Nevada " Notary Public

Appoimant Recorded In Washoe Coursy F
Ko: 06:2732-2 - Exghrea Doconbor 8, 2018 §

Fage 4 of 4
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INCLINE
f VILLAGE April 6, 2015

GEMERAL JMPROVEMENT DISTRICT

Dear Incline Village/Crystal Bay Parcel Owner,

Happy 2015! Your new Board of Trustees and | are looking forward to working with you to make Incline
Village and Crystal Bay the best possible place to live and visit. IVGID needs your help to do 3 better job of
serving YOU - our constituents.

Do you have one minute a month to help make IVGID better?

We have partnered with FlashVote (an independent “good government” service) to coilect your
anonymous input at least once per month, with brief surveys that you can complete in one minute or less.
FlashVate ensures that all questions are concise, unbiased and meaningful to citizens, You can make your
voice heard by computer, smartphone or phone. You even recelve results at the end of each survey periad
~typically only a few days after a survey starts, Civic responsibllity has never been more convenient.

If you are already signed up as a FlashVate beta user, thank you for participating! You don’t need to do
anything. If you have not already sighed up, please take a few minutes now to loin over 400 of your friends
and neighbors who are already FlashiVote users in the [VGID district. Your participation is anonymous to

IVGID and your personal data stays private:

« Please go to WWW.flashvote.com/ivgid
¢ Complete the sign up process once and you can be heard many times in the future

After you sign up, you can expect flashVote to email you surveys ahout IVGID activities starting this
month. You will get the immediate satisfaction of having your voice heard by IVGID as we work toward
creating better local government for you. IVGHD may also offer some optional rewards through FlashVote
to thank you for your civic participation, We are excited to launch this new feedback system for you, and
look forward to hearing from as many of you as possible. For questions or more information about VGID,
please contact Susan Herron (775-832-1207 or sah@ivgid.org). For questions or more information about
FlashVate please contact Kevin Lyons (510-593-4901 or kevin@flashvote,com).

General Manager

P.5. Please make note of our Summer Appreclation Week during June when
some IVGID facilities will be avallable at no additional charge to picture pass
holdets. Free Golf will be available Friday, 6/12 to Sunday, 6/14 and free
Recreation Center and Tennis Center access will be available from Friday,
6/19 to Sunday, 6/21.
ADMINISTRATIVE OFFICES - 893 SOUTHWOOD BOULEVARD * INGLINE VILLAGE, NV 89451
PH: (775) 832~1100 EX: (775) 834-1122 » WWW.YOURTAHOEPLACE, COM

65



April 17, 2015

GENERAL IMPROVEMENT DISTRICT : !

Dear Incline Village/Crystal Bay Parcel Ownet,

Happy 2015! Your new Board of Trustees and I are Jooking forward to working with you to make Incline
Village and Crystal Bay the best possible place to live and visit. IVGID needs your help to do a better job of
serving YOU - our constituents.

Do you have one minute a month to help make IWGID better?

We have partnered with FlashVote (an independent “gaod government” setvice) to collect your
anonymous input at least once per month, with brief surveys that you can complete in one minute or less.
FlashVote ensures that all questions are conclse, unbiased and meaningful to citizens, You can make your
voice heard by computer, smartphone or phone, You even receive results at the end of each survey perlod
— typically only a few days after a survey starts. Civic responsibility has never been more convenient.

if you are already signed up as a FlashVote beta user, thank you for participating! You don’t need to do
anything. If you have not already signed up, please take a few minutes how to join over 400 of your friends
and neighbors who are already FlashVote users in the VGID district. Your particlpation is anonymous to
IVGID and your personal data stays private:

s Please go to WWW.Flashvote.com/iveid
+ Complete the sign up process once and you can be heard many times In the future

After you sign up, you can expect FlashVote to emall you surveys about IVGID activitles starting this
month. You wlill get the immediate satisfactlon of having your voice heard by IVGID as we work towatd
creating better local government for you. IVGID may also offer some optional rewards through FlashVote
to thank you for your civic participation. We are excited to launch this new feedback system for you, and
look forward to hearlng from as many of you as possible. For questions or more information about IVGID,
please contact Susan Herron {775-832-1207 or sah@ivgid.org). For questions or more Information about
FlashVote please contact Kevin Lyens {510-593-4901 or kevin@flashvote.com).

% General Manager

@ P.S. Please make note of our Summer Appreclation Week during June when

Digmand some IVGID facilities will be available at no additional charge to picture pass

holders. Free Golf will be available Friday, 6/12 to Sunday, 6/14 and free

L Recreation Center and Tehnis Center access will be available from Friday,
6/19 to Sunday, 6/21.

ADMINISTRATIVE OFFICES * 893 SOUTHWOOD BOULEVARD * INCLENE VILLAGE, NV 89451
PH: (775) 832-1100 FX: (775) 832~T122 + WWW.YOURTAHOEPLACE.COM
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{AFlashVote

SAAS SERVICES ORDER FORM

Customer; Inetine. Villige Géneral Tinprovement Distrlct Contact: Steve Pinkeron

Address: 893 Southwond Boulavard Phone: 775:832-1206
Tncilne Village, NV 89451 B-Mall: stevo_pinkerfon@ivglid.org

Sexvieest Governance Sclences Graup, Ino (“the Company”) will-provide the Staudard Tier of RlashVote.services.
{the “Service(s)"). This is 2 propram of up to [2 nonthly Steck FlaghVote Sarveys and up o 6 Custom FlashVole:

Survoys whioh may be added or substituted.

Liounch sarviess, addittonal Custom FlashVote-Surveys and othér Pramium foatueds afo avaiiable as aptlons for

ndditionnt und separate fees,

Sorvives Fees: ‘$4,9Q0.00 per yeat, payable in advance, | Initin} Service Term:. One Yoar (Muyl, 2016 to
subject to the torms of Section 4 hereln. 1 April 30, 2017)

Implementation Services: Company will use commorclally reasonable efforts fo provide Customer the servicos
desorlbed in the Statement of Worle ("SOW™ .atinched ag Rxhibit A kerato {("Implementation Services™), ond
Custosnes shall pay Company the Implementation Fee in aecordange with.the terms herein, .

Implemontation Feo (one-tme): $0 (Waived by Compnny)

- SAAS SERVICES AGREEMEN

This Sung Servi&cs.Agrccmont (“Agreement™ is entored into on ity _[{) 1 day of W\'a‘u\ » 2016 (ihe
“Effective Dnte") betwaen Govemnance Sclences Group, Ino. with a place of business In Inelln Villngo; Nevada
] li d ineg b

{“Company”), and the Customer listed above ("Customer”), This el
Order Fort, as woll us the attached Torms and Condftfons and aonainsas

Jiabilty !imilationg-gn d use ilmimiggs. Thero ghall be no foree or

purohase order or simllar form uniesa signed by both parties hiercto,

Governnnea Sefonces Groop, Ine,:

By: By: § .

MName;_Kevin Lyons Nama:__f\iwen § _:Pmkar"(‘mf\

Tifls;__CBO Tite __ Grewave { Mnuag&q-
|

Pran e e e b e

o e o e e
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Q{ FlashVote

TERMS AND CONDITIONS

i BAAS SERVICES AND SUPPORT

| Subjeet o flto terms of Hfils Agreement, Company will
use commiorefully rensonable efforls fo provide Custonter the
Sarviees,

1.2 Subject lo the torins hereof, Company. will provido
Customer with rensonable fechnizal support servigess in.
avcordande with the terms sct forth Jfi ExhibitB.

2. RESTRICTIONS AND RESPONSIBILITIES

21 Customer will not, dirgstly or indiresily: roverse
englneer, decomplle, disassemble or othorwise atiempt fo
discover fhe source code, object codé or underfylng strugtuse,
ideas, know-tow or algorithms refovant to the Sorvices or any
software, dooumentation or data roluted to the Services
(“Sofivware™); modify,. transtate, or.oredte derivative works buged
of the Servites or nny Software (excopt. to the extont expressly
permitied by Company or authorized wwithin the Services); use
the Serviess.or any Softwaro for timesharing or. service bireau
purposes or otherwlss for the benefit of a thid; or remove any
propriefary notices or igbels

2.2 Further, Cuslomer may Rot remove of export from the
Unlted States or nliow the oxport o ve-oxport of the Serviaes,
Software or nnything telated theroto, or sny dlrcot product
thatenf in violatlon of any restrictions, Iaws or regulntlons of the
United Statés Deépartmient of Commerte, the United States
Departmeint of Treasury Offios of Foreign Assels Control, or-any
other Utijied States orforelgn agency or authorify. As defined in
FAR seotfon 2101, the Soflware and. documentation ara
“commercial jtems” ond aceording {0 DFAR  seotlan
252.027-7014(a)(1) and (5) nre deomed o he “commergial
computer software” and “sommerolal computer software
doouméntation.” Consistent with DFAR section 227.7202 and
FAR section 12,212, any use modification, reprodustlon, release,

* perfbrmance, display, or disclosure of such conunerolal software
or commercinl -software docuneniation by the U.S. Governiment
will be governed solely by tho terms of {his Agresment and wit
bo -prohibited oxcopt lo the exient exprossly permdited by the
torms of'this.Agreemont,

2. Customer rapresonis, covepants, and warianls that
Customer wil use the Services only In complimnce with
Company’s’ standard published policics fhen in effsct (fhio
“Polley”) and eil applicable Inws and regulations, Afthough
Company has no obligation te monitor Customer's use of the
Services, Company may do 5o and may prolibit any use of the
Services It believey may be (or alleged to be) in violation of the
foregoing,

24 Customer shall be responsible for obtalnlng and
mainfining aoy equipment end ancillary services needed {o
conneet to, aceess or otherwise use the Services, including,
without limltetion, plienes, modems, hardware, servers, sofiwars,
opératlng  systems, nelworking, web sorvers and the lthe

2

{colleqtively, “Bquipment™), -Cusiomer shall dlso be responsible
Tor mnintainitiy the secutity of the Equipment, Customer account,
passwards (Including but 1ot limited to mintbilstrative. and user
passwords) and filey, and for aHl wses of Customer aceount or fhe
Equipment-with or without Customer's knowledps ot consent,

3, CONFIDENTIALITY; PROPRIETARY RIGHTS

KN Bach party {the “Recelving Patly™) understands that the
othier party (the “Disclosing Party™ has disclosed o may
diselose business, technical ot fiancial information relating 1o
tho Disclosing Party’s business (hereinaflor voferred to, as
“Praprietary Information” of the Disclosing. Patly). Propriefary
Information of Company Includes hon-publie  infounation
tegacding featuros, finotlonality and porformance of the-Service,
Proprletary Yaformation of Cusfomer, includes ttori-public dats
provided by Customer to Company to enable thie provision of the
Services (“Customer Datd") such as non-public citizen email
addresdes of ofher nonpublie ditizen date, The Receiving Farly
agrees: () o fake reasomable prevautions to protast suph
Propefetary Informution, and (fyhot to wse (exeept in
performance of the Services o ns otherwise permitted herein) or
divulge to any tiind person nny such Propiétary Information,
The Disclosing Parly agrees thet the forégolig shell not apply
witlt vespeot to any information that tho Reozlving Farty can
documettt (8) s or beoorios gonérally-available tb the piblis, ot
(b) wae In iis possesslon or known by Jt prior to reqeipt from the
Disslosing Party, or (¢) wes rightfully disclosed to t without
resirleflon by a third party, or (d) was indegendently developed
wlthout uso of any Proprietary Infotmatlon of the Disclosing
Party or'6) is vequired io be disclosed by law,

3 Customer shiill ‘ovim sll. riflat,'ﬂ!iu ant interest b and 1o
the Customer Data, Cospany shidl own and rotein ofi lght, itte
and Intercst in and to (n) the Sorvices and Softwnre, all

improvenients, enfishcements or modifienfions therato, (b) any -

soflware; applientions, liventions or other teohnology developed
In connectlon: with Implementation Services or support, and (c)
all Intellectual properly rights related to any of the foregoing.

3.3 Notwithstandfig anyihing t§ the contracy, Company
shell have the rlght to ooflect and annlyze datn and other
information refuting to the pravision, use and porforniance of
various aspects of the Services and related systems and
technologles  {inoluding, without . limitntion,  information
conceraing Custoiner Dale and dafa- derived therefrol), and
Company will be free (durlng and.afterihe ferm.bordof) 1o () use
such information and data fo Improve and enfinnce the Sérvices
aud for other devstopment, disgriostle and corsectiva purposes in

connéation with the Services and offrér Company offerings, and -

{1} dizclose such data sololy In aggregato or other de-identified
form In-connection with fts business; No rights or licenses are
granted except as expressiy.set forth herein,
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N PAYMENT OF FEES

4.1 Cugtomser will pay Company the then applicable fees
desoribed in the Ordor Parm for the Services and Implementation
Berviees in accordance with the terms therelt (the “Faes™), If
Customer’s use of the Sorvices requires the payment of
additional fees (per the terms of this Agroement), Costorer shall
be bliiled for such ussge and Customer agrees to pay the
additfonal fees in the manner provided herein, Company
reserves the right to change the Fees or applicnble charges and to
Ingtltate new ohnrgos and Pees at the ond of the Fnitial Service
Term) ar then-ourreat ranewal term, upon thirty (30) days prior
notice to Cuatomer (which may be sent by email), If Customer
belleves that Company hes billed Customer incorrectly,
Customer must contact Company 10 later than 60 days afer the
olosing date on the first billing statement in whioh the erer or
preblem appeared, In order to recaive an adjustment or oredit.
Inquiries should be dirested to Company's customer support
department,

42  Company may ohaose t6 blil through an Javolce, in
whish case, full payment for involces issued In any gfven month
riust be recelved by Company hirty (30) days after the mafling
date of the involoo, Einpaid amounts are sublect (o a finance
charge of 1.5% per month on any outstanding balance, or the
meximum pormitied by law, whichever Is lower, plus all
expenses of collestion and mey result in immediate terminntion
of Service, Cusiomer shatf be responsible for all taxes assosinted
. with Services other than U.8, taxes bused on Compuny’s net

income,
5, TERM AND TERMINATION

5.1 Bubjeot to earlier tormination as provided balow, thi
Agreement is for the Inlilal Service Temm as specified in the
Order Form, and shall be automatically renewed for eddittonal
perlods of the seme duratlon as the Iniifal Service Tem
(eolisolively, the “Term), unless eclther poarty requests
termination at lenst thinty (30) days prior to the end of the then-
Qurronit term.,

52 In addition to eny other remedies it may have, sither
party moy also teyminate thiz Agresment upon thisty (30) days’
notice (or without notice in the oase of nonpayment), if the other
party materially breaches any of the terms or conditions of this
Apgreement, Customer wifl pay In full for the Services up (o and

inoluding the last day on which the Services are provided, All-

asutions of this Agreement which by thair neture should survive
fermination  will swvive tormination, Jucluding, without
limitatlon, acorved rights to paymant, confidentlality abiigntions,
warranty diselrimers, and limitations of iability,

6. WARRANTY AND DISCLAIMER

Company shall use repcanable afforis consistent with
prevaillng industcy sfandards fo maintain the Services In a
manmer which minjmizes errors and inferruptions in the Services
and ghall perform {ke Implementatlon Servioes in a professfonal
and workmanitke manrer.  Servives may be temporarly

- unavailable for scheduled malntensnoe or for umseheduled

emergeitcy maintenanco, either by Company or by third-party
providers, or beceuse of other onuses boyond Company’s
rewsonibie control, but Company shall use reasonnble efforts to
provide advance notice in writing or by e-mail of any scheduled
service disruption, HOWEVER, COMPANY DOES NOT
WARRANT THAT THE SBRVICES WILL, BE
UNINTERRUPTED OR ERROR FREF; NOR DOES IT MAKE
ANY WARRANTY AS TO THE RBYULTS THAT MAY BE
OBTAINED FROM USE OF THE SERVICES, EXCEPT AS
EXPRESSLY SET FORTH IN .THIS SECTION, THE
SERVICES AND IMPLEMENTATION SBERVICES ARE
PROVIDED "AB IS” AND COMPANY DISCLAIMS ALL
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT
NOT LIMITED TO, IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE AND NON-INFRINGEMENT,

% INDEMNIYY

Company ehall kold Cuatomer farmless from Ilnblilty to
third pactics rosulting from Infringement by the Service of any
United States patont or any capyripht or misappropriation of any
frade seoret, provided Company is prompily notified of any and
all threats, olaims and procesdings velated thereto and given
rousenable paslstance and the epportunity fo assume ol confrol
over dofense ond settlemont; Company will not be responsible
for any setflement it does niot approve in writing, The foregoing

 obligations do not apply with respsot to portions or compatients

of the Setvice (f) not supplied by Company, (i) made in whole or
in part In aceordance with Customer specifications, (ifi) that are
modified after delivery by Company, (i} contbined with other
products, processes or materiafs wherb the alleged Infilngement
relntes to such combination, (v) where Customer ‘continues
allogedly infringing activity after belng notified thereof or after
belng informed of modificatlons that would have svoided the
dlleged Infingement, or (vl) where Customer's use of the Service
I3 not sirletly In aocordance with this Agreement, I£ due to
olelm of Infiingement, the Ssrvices are held by r couwrt of
competent jurisdiction to be or are believed by Company to be
Infringing, Company may, at its option and oxponse {s) replace
or modify the Servive to be non-infringing provided that such
modification or replacement contains substantially simifar
features and funotionality, (b) obtaln for Customer & Ticense to
contlnue using the Servics, or {¢) If nelther of the foregolng is
commerelally practionble, terminate fhls Agreement and

Customor’s rights hereunder and provide Customer a rofind of

any prepaid, unused foez for the Sorvice,

N LIMITATION OF LIABILITY

NOTWITHSTANDING ANYTHING TO THE
CONTRARY, EXCEPT FOR BODILY INJURY OF A
PERSON, COMPANY AND ITS SUPPLIERS (INCLUDING
BUT NOT LIMITED TOD ALL. EQUIPMENT AND
TECHNOLOGY SUPPLIERS), OFPICERS, ATFILIATES,
REPRESENTATIVES, CONTRACTORS AND EMPLOYEES




SHALL NOT BE RESPONSIBLE OR LIABLE WITH
RESPECT TO ANY SUBJECT MATTER OF THIS
AGREEMENT OR ‘TERMS AND CONDITIONS RELATED
THERETO UNDER ANY CONTRACT, NEGLIGENCE,
STRICT LIABILITY OR OTHER THEORY: (A) FOR ERROR
OR INTERRUPTION OF USE OR FOR LOSS OR
INACCURACY OR CORRUPTION OF DATA OR COST OF
PROCUREMENT OF SUBSTITUTE GOODS, SBRVICRS OR
TECHNOLOGY OR LOSS OF BUSINESS; (B)FOR ANY
INDIRECT, BXEMPLARY, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL DAMAGES; (C)FOR ANV MATTER
BEYOND COMPANY'S REASONABLE CONTROL; OR (D)
FOR ANY AMOUNTS THAT, TOGETHER WITH
AMOUNTS ASSOCIATED WITH ALL OTHER CLARVS,
EXCEED THE FEES PAID BY CUSTOMER TO COMPANY
FOR THE SERVICES UNDER THIS AGREBMENT IN THE
12 MONTHS PRIOR TO THE ACT THAT GAVE RISE TO
THE LIARILITY, IN EACH CASE, WHETHER OR NOT
COMPANY HAS BEEN ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES,

9, MISCELLANEQUS

. If any provision of this Agveement is found to be
unenforcanble or Inyalld, thet provision wili be limited or

eliminsted to the mimimum extent necessary so fhat this

Apresment will otherwise romaln In i}l force snd effect and
enforcesble. This Agreoment i% not assignable, transferable or
sublicensable by Customer exoapt with Company®s prior written
congent, Campany may transfer and assign any of ifs rights and
obligations under this Agreoment withowt consent,  ‘This
Agreement fa the complate and exclusive atatement of tho mufual
understanding of the parties and supersedes and sancels all
pravlous written and oral sgreaments, communications end other
understandings relating to the subject matter of this Agreement,
and il waivars and modifications must be In 2 writing signed by
both parties, except as otherwiso provided hereln. No agency,
parinership, julnt venture, or etniployment Is created ns a result of
this Agreemext and Customer doos not have any authority of any
kind to bind Company in any respect whatsesver, In any action
or proceading to enforce righis under fhis Agreoment, the
provalilng party will be entitled to recover costs and attorneys’
fozs, Al nofices under this Agresment will be in writing and
will bo deemed fo have been duly glven when received, if
personally deltvered; when recoipt is electronioally confirmed, if
transmitied by facsimile or e-mil; the day after it Is sent, If sent
for next day defivery by recognized overnight delivery servive;
and upon receipt, If sent by cerlifled or registered mall, return
receipt requested, Thils Agreement shall be governed by the laws

of the State of Novads without vegard to its coniliet of laws .

provisions.
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From: FlashVote <surveys@flashivote.com>
Date: July 28, 2016 at 3:24:24 PM PDT

To: mistybrayid@yshoo.com
Subject. New FlashSurvay for IVGID - Recent Changes to Your Gar‘bage and Recycﬂng Service

\/ FlashVote ;@E

T

THIS IS NOT FROM ANY GOVERNMENT AGENCY.
= This suxvey was sent on hehail of the Incline Village B
General Improvement Distrlot communlly members,

You have recelved a new FlashSurvey for Incline Village Genera! Improvement District!

©  Recent Changes to Your Garbage and Recycling Service

<image001 .png> O

: Nota: This link wiif log yau Into your accoun! one tHime only,

This survey s seheduled to cnd in about 24 hours at Tul 29, 2016 3:08pm PDT.

F!anhSurveyn help prov:da your communlty lenders wilh the inpm thuy need to makg tha best
" dectitols ponsible, . o
Mﬂkc yom' voics homﬂl Make your opin!on co\mll Vate now!

. Incline ‘Wﬁll‘l'aglalﬁeﬁuré) Impravement Di.:;lrirét,anﬂ FinthVots ihank:you f&i"yqs‘i:' Irput

“fo'gptant oFraceiving Ay furihér captest rorm FlsahVots, ofick .

VOTENOW
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On Nov 30, 2016, at 3:10 PM, Kevin Lyons <kevin@flashvote.com> wrote:

Hilason et. al.-

I'm afraid we've already been through this recently with you guys so you know how our quality control
warks. If IVGID wants to send crappy surveys {or worse), including previously rejected questions like
they did recently with surveygizmo, that's up to IVGID, But we can't and don’t do that -- its the core of
our value proposition to citizens and governments. We keep cltizens involved better than any other
approach by ensuring high-quality surveys that meet 23 polnts of guallty control, No other government
has ever had the slightest problem or hiccup with this process. In fact they all deeply desire and
appreciate it. IVGID management has now generated a problem for us twice In the [ast 6 months as the

lone problem child,

So I'm sorty to have to do this, but we just had our dally company meeting and unanimously declded we
can ho longer continue working with IVGID after the present intransigence and the perceived risks and
hassles of continuing in this way, We would be happy to conslder other workable alternatives in the
future, but we will be promptly and happily refunding the remainder of the contract value at this point.

Thanks again for the opportunity to work with everyone that wants to make {VGID better and sorry we
have to move on, but it is what it s.

Best,
-Kevin

PS: I've very much enjoyed working directly with you Misty. {f you do want us to send oﬁt the latest
quality controlled verslon of the survey from last night, we will be happy to do so at no charge. And
don't hesitate to cali or emall if we can be helpful in any other way.

PPS: And for the record, 1 chuckled involuntarily when | read Jason’s commentary on my “lay” opinions.
We all know that IVGID “legal” opinions are dictated by IVGID management without the best interests of
the public In mind or quality control by counsel, Just as In this instance. That was the first amusing thing.
The second was that my “not competent” opinions happen to be those of a disinterested law and
governance expert who 1) once trained to be a law professor at a top university with a full fellowship, 2)
has earned the respect of the finest corporate, constitutional, academic and municipal fawyers in the
country, 3) has used his contract reading skills to piece together several successful fraud cases up to 8
digits, 4) has used his ardinance reading skills to convince several top state officials to change Nevada
“law, 5) has used his litigation skills to win a Motion for Reconsideration as a pro per litigant, and even 6)
just taught a Continulng Legal Education class to the [eading municipal faw firm in Califprnia. You would
not have known most of these highlights, but | Imagine you can see why I'm qulte happy to put my
reputation and opinions up against anything that comes out of IVGID given the clrcutristances, Anytime,
anywhere and on any topic. In fact this just gave me another Interesting idea... but now Its back to work

after too much (more) time wasted.
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From! Jason Guinasse [malifo:JGuinasso@rkafawyers.com
Sant: Thursday, December 1, 2016 9:55 AM

Ta: Kevin Lyons

Cc: Moga, Misty A.; Steve 1. Pinkertoh

Subject: Re: Flashvote Ordinance 1

Kevin -

I have received and acknowledge your notice to terminate Governance Sciences Group, Inc.’s
(“GSGI”) Contract with IVGID. As you admit in your e-mail correspondence, GSGI is required
to refund fees advanced for remainder of the Confract service term within thirty (30) days of
notice of termination.

Please be advised that, in accordance with Section 3.2 of the Contract, IVGID owns the rights to
“Customer Data,” including but not limited to the data base used for FlashVote Surveys. Please
deliver both an electronic and paper copy of the data base along with all other Customer Pata in
the possessmn and conirol of GSGY within thirty (30) days.

Please be further advised that GSGI is prohibited from using IVGID’s logo or data base for any
purpose. Any unauthorized use of IVGID’s logo or data base will result in immediate legal

action,

Finally, IVGID will advise the Board of Trustess of GSGI’s decision at its next regulatly
scheduled meeting and will tale all necessaty steps to make sure the public understands that
TVGID will no longer be using GSGI's services and the “FlashVote™ product.

Jason D. Guinasso, Esq.

Shareholder
Reese Kintz Guinasso, L.L.C, ipninasso@rkelawyers.com
www.rkplawyers.com :

Sent from Jason Guinasso's iPhone

936 Southwood Blvd., Suite 301
Incline Villape, Nevada 89451
p. 775.832.6800 :
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190 W. Huffaler Lane, Suite 402

Reno, Nevada 89511
p. 775.853.8746

2300 W. Sahara Ave,, Suite 800
Las Vepas, NV 89102

p. 702-856-4333
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From: FlashVote <admin@{lashvole.com>
Subjact: You have been added to the Truckee Meadows Regional Planning Agenay community at FlashVote

Date: February 8, 2017 at 4:06:63 PM PST
To: guinasso@mac.com

 fFiastvote

You have been added to the Truckee Meadows Regional Planning Agency,
't NV Community

A FlashVote community has been established for Truckee Meadows Rogional Planning
Ageney, NV, or the cxisting community modified it's geographie limits, Becanss you have an
address registered inside this communlty's geographic boundary, you have been automaticelly
added as a thombor. .

* . Ifyou don't want to partielpate in the Truckee Meadows Regional Planning Agenoy, NV
community, you aan romove your subscription at any time by visiting your My Communitics
page and removing the community.

You can algo vislt the FlashVoie sita, log in, and start completing avallable Civic Tasgks for this

new cnmmunilé whenever you like,

Thanks again for patticipating and welcome aboard!
The FlashVote Team
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EXHIBIT 8

EXHIBIT 8

FILED
Electronically
CV17-00822
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Transaction # 6098495 {yvilofia
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From: FlaskYote (IVGID, NV) <surve gom>

Date: Mon, Apr 10, 2017 at 2:54 PM

Subjeat: New I‘IashSurvey for IVGID, NV « IVGID Priorities
gmail.com

To: kendrawong@

! \/ FlashVote ~oent |

This survey was sent on behalf of IVGID Trustee
[ 11X Matthew Dent to the FlashVote communlify for fiurd
IVGID, NV

| Youhave racejved & new FlashSurvey for the Inoline Village Genoral Improvement Distriet
community| '

IVGID Priorities

VOTE NOW

Naote: This link will log you into your account one fime only.

This survey Is schcﬁ.ulcd to end in 2 days at Apr 12, 2017 2:5ipm PDT,

FInshSutvcys hclp provlde your community Ieaders with tha input lhey nned ) make the beat:‘ _ -
- . debiatons posaible. 7 CoL L
Make your vofoc hmdl Makn your opinIon ccunt! Vote nowl

“__mqnﬁbzvxungeceiierﬂ ni:pinvematmgni;fclaﬁ@jmisg\?aﬁ émky@u'fqryom;némpf_,' c

To upto abfecelving any funfce confet from KiaahVot, efck e .

—— .- RV,
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FILED
Electronically
CV17-00922

2017-08-10 02:07:5%
Jacqueline Bryary
Clerk of the Cout

Transaction # 62424

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ekk

INCLINE VILLAGE GENERAL
IMPROVEMENT DISTRICT, a General
improvement District,

Plaintiff, Case No. CV17-00822

Dept. No. 1
VS.

GOVERNANCE SCIENCES GROUP, INC., a
Delaware Corporation,

Defendant.
/

ORDER DENYING DEFENDANT’S MOTION TO DISMISS AND
DENYING PLAINTIEF’S MOTION TO STRIKE DEFENDANT'S REQUEST FOR
SUBMISSION OF MOTION TO DISMISS

On June 23, 2017, Defendant, GOVERNANCE SCIENCES GROUP, INC., by and
through counsel, Richard McGuffin, Esq., filed its Motion to Dismiss. Plaintiff, INCLINE
VILLAGE GENERAL IMPROVEMENT DISTRICT, by and through counsel, Jason
Guinasso, Esg. and Ryan Herrick, Esq., filed an Opposition to the Motion to Dismiss on
July 18, 2017, subseguently Defendant replied and submitted the matter for the Court’s

consideration on July 21, 2017. The matter came before the Court for hearing on August 9,

2017,

PM
t
3
316
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Having considered the papers and pleadings on file, arguments by counsel and the
recbrd in its entirety, the Court DENIES Defendant's Motion to Dismiss. Further, in
consideration of the ruling on the Motion fo Dismiss, this Court renders Plaintiff's Mation to
Strike Defendant's Request for Submission of Motion to Dismiss as moot and therefore
DENIES Plaintiffs Motion to Strike Defendant’s Request for Submission of Motion to
Dismiss.

IT1S SO ORDERED.

DATED this /€ day of August, 2017.

C S Tt ——
A. WILLIAM MAUPIN
Senior Justice
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | certify that | am an employee of the Second Judicial

District Court of the State of Nevada, County of Washoe; that on this [0 __ day of August,
2017, | deposited in the Gounty mailing system for postage and mailing with the United
States Postal Service in Reno, Nevada, a true copy of the attached document addressed
the individuals fisted herein and/or electronically filed the foregoing document with the Clerk

of the Court by using the ECF system which will send a notice of electronic filing to the

following:

VIA ECF
RICHARD MCGUFFIN, ESQ.
JASON GUINASSO, ESQ./RYAN HERRICK, ESQ.

-3~
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FILED
Electronically
CV17-00922

2018-01-10 03:35:31 PM

Jaclueline Bryant
Clerk of the Court

Transaction # 64757 ?5

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

INCLINE VILLAGE GENERAL
IMPROVEMENT DISTRICT, a General
Improvement District,

Phaintiff/Counter-Defendant,
Case No.: CV17-00922

V.
Dept. No.: 1

GOVERNANCE SCIENCES GROUP,
INC., a Delaware Corporation; and DOES
1-50 inclusive,

Defendant/Counter-Claimant.

/

ORDER AFTER HEARING RE: PLAINTIFF’S MOTION FOR PRELIMINARY
INJUNCTIVE RELIEY

Currqntly before this Court is Incline Village General Improvement District’s (“Plaintiff” or
“IVGID™) Mqtion for Preliminary Injunctive Relief (“Motion™) filed May 12, 2017, Governance
Sciences Groﬁp, Inc. (“Defendant” or “GSGI™) filed the Opposition to the Motion on June 23, 2017.
IVGID filed the Reply on July 5, 2017. The matter was submitted to the Court for consideration on
July 5, 20i7. ( )1} July 6, 2017, this Court issued an Order fo Set the matter for oral érguments.

On December 6, 2017, the parties appeared before this Court for a hearing on the Motion.
Plaintiff IVGID was represented by Devon Reese, Esq. and Defendant GSGI was represented by

Richard McGuffin, Esq. This Court took the Motion under advisement, which is now before this
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Court for a decision. Having considered the pleadings, parties’ arguments and relevant law, this
Court grants IVGID’s request for a preliminary injunction,

1 Relevant Factual and Procedural History

This matter arises out a Complaint filed on May 12, 2017 by Plaintiff against GSGI, alleging
claims for declaratory and injunctive relief. IVGID is a special purpose district under Chapter. 18.
GSGI is a Delaware Corporation and its place of business is Incline Village, Nevada. Mot. at Ex. 1,
Aff of Steven Pinkerton, General Manager IVGID.

GSGI owns the FlashVote survey service. Decl. of Kevin Lyons, Iun, 23, 2017 at 2.
FlashVote sends surveys to registered FlashVote users who sign up to take short surveys on issues

relevant to their communities. Opp. at 2:8. People sign up to join FlashVote by going to

www.flashvofe.com and submitting personal information to the FlashVote database. Opp. at 2:12-13.

When people sign up to join FlashVote, they voluntarily provide personal data such as their name,
age, gender, as well as contact data such as their email address, a phone number for texts, and a
phone number for voice calls. Opp. at 2:15-16. This data is submitted to and stored in the FlashVote
database. Opp. at 2:17-18.

In 2013, GSGI approached IVGID to beta test its survey platform services, whereby G3GI
would providé services to allow IVGID to send surveys to its customers and GSGI would provide an
analysis of those surveys so IVGID could better serve its customers. Mot. at Ex. 1:15-20.

On March 27, 2015, a “Memorandum of Understanding between Kevin Lyons and IVGID”
was executed by the parties, in which they agreed that, among other things, FlashVots would
continue to waive its fee for survéys if IVGID aggressively promoted FlashVote to its known parcel

owners/residents (“IVGID customers” or “customers”) and sent letters at IVGID'’s expense asking

the customers to sign up with FlashVote, Opp. at Ex. 2.
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On April 6, 2015 and April 17, 2015, in accordance with the Memorandum of
Understanding, IVGID sent cotrespondence to its customers, which was draft by GSGI’s Mr. Lyons,
announcing that it had “partnered with FlashVote™ to collect customer information, inviting
customers to sign up and participaie in the program, and stating that “FlashVote ensures that all
questions are concise, unbiased and meaningful to its citizens.” Mot. at Bx. 1, 1:22-24, 2:1-2, Ex. 2;
Opp. at Ex 2 at 3. Certain recipients of the April 2013 IVGID letters signed up with FlashVote and
provided personal data including email addresses and telephone numbers for texts and voice calls.
Decl. of Kevin Lyons at 2:13-14. Between March 27, 2015 and May 10, .2016, the database of
registered FlashVote users increased from 400 to 1000 users. Decl. of Kevin Lyons at 2:18-19.

Thercaﬁer, on May 10, 2016, GSGI entered into a Services Agreement (“Agreement”) with
IVGID, “wherein GSGI agreed to provide continuing standard tier ‘FlashVote’ services and surveys
to IVGID.” Mou. at 3:4-6; Ex. 3. The surveys that were issued to IVGID residents pursuant to the
Agreement included questions related to beach parking (June 1, 2016) and recent changes to garbage
and recycling service (July 28, 2016). Supp. Decl. of Kevin Lyons, Dec. 18,2017, Ex, 5 and 6.
Thereafter, in‘iate 2016, the relationship between the parties deteriorated and GSGI terminated the
Agreement. Mot, at Bx. 1, 2:7-24; see aiso, Decl. of Kevin Lyons at 2:22-24.

GSGI sent FlashVote surveys on behalf of third parties using IVGID’S'customers’ FlashVote
data, stating, “This survey was sent on behalf of the Incline Village General Improvement District”
even though they were not. Mot. at 4:7-10. GSGI, using IVGID’s customers’ FlashVote data, has
also sent surveys on behalf of other entities such as the Truckee Meadows Regional Planning
Agency and ot behalf of private individuals. Mof, at Ex. 1:17-21; Ex. 4, 7. GSGI has been

compensated for doing so. Hearing Transcript at 62, Dec. 6, 2017.
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As _recently as November 13, 2017, GSGI issued a survey entitled “Accountability for IVGID
Misconduect,” that included a narrative which stated, among other things, that the IVGID General
Manager and District Counsel “conspired with certain board members to inappropriately delay,
remove and block the agenda item across all subsequent meeting opportunities (to date), in violation
of board policy and open meeting law.” Supp. Decl. of Kevin Lyons, Ex. 12. The survey that
followed the narrative, which was distributed to the IVGID members, read as follows:

If IVGID’s General Manager committed or directed the commission of a crime
such as conoealment of public records (felony), making a false or misleading
public statement (gross misdemeanor) or unauthorized expenditure of public
money (misdemeanor), what do you think would be the most appropriate
response by the IVGID Board of Trustees?

Terminate the GM and notify law enforcement

Suspend the GM without pay and launch an investigation
Suspend the GM with pay and launch an investigation
Do nothing

Give the GM a raise

Not Sure

Supp. Decl. of Kevin Lyons, Ex. 12.

2 & @& o » @

In respbnse to this and other similar survey questions, IVGID customers’ comments included

the following:
s “This needs to be investigated and prosecuted.”
“I can’t believe there hasn’t been an investigation and arrest already, its

[sic] been 3 months. Lock those scumbags up.”

s “Fire them.”
s “Throw the Thugs out of there.”
Supp. Decl. of Kevin Lyons, Ex. 12.

/4
4
/4

/4
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H. Applicable Legal Authority
NRS 33.010 provides that an injunction may be granted in the following cases:

1. When it shall appear by the complaint that the plaintiff is entitled to the relief
demanded, and such relief or any part thereof consists in restraining the
commission or continuance of the act complained of, either for a limited period
or perpetually.

2. When it shall appear by the complaint or affidavit that the commission or
continuance of some act, during the litigation, would produce great or irreparable
injury to the plaintiff.

3. When it shall appear, during the litigation, that the defendant is doing or
threatens, or is about to do, or is procuring or suffering to be done, some act in
violation of the plaintiff’s rights respecting the subject of the action, and tending
to render the judgment ineffectual.

NRCP f65 recognizes three kinds of injunctive orders: (1) temporary restraining orders, (2)
preliminary injunctions, and (3) permanent injunctions. Generally a preliminary injunction grants
injunctive relief for a limited time until there is a decision on the merits. See NRCP 65. A
preliminary injunction is available if an applicant can show a likelihood of success on the merits and
a reasonable pijobability that the non-moving party’s conduet, if allowed to continue, will cause
ifreparable harm for which compensatory damage is an inadequate remedy. Dep't of Conservation &
Nat. Res.. Div. of Water Res. v. Foley, 121 Nev. 77, 80, 109 P.3d 760, 762 (2005). Injunctive relief
is extraordinary relief, and the irreparable harm must be articulated in specific terms by the issuing
order or be sufficiently apparent elsewhere in the record. Dangberg Holdings v. Douglas Co., 115
Nev. 129, 142,é 978 P.2d 311, 319 (1999). The purpose of such an order is to preserve the status quo

until the case can be decided on its merits. Dixonv. Thatcher, 103 Nev. 414, 415,742 P.2d 1029,

1030 (1987). The Court’s decision to grant a preliminary injunction is within the sound discretion of
the court, whose decision will not be disturbed on appeal absent an abuse of discretion. Labor

Comm'r of State of Nev. v, Littlefield, 123 Nev. 35, 38, 153 P.3d 26, 28 (2007).

1
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II1. Discussion

A, Plaintiff IVGID’s Arpument

In the Motion, IVGID argues that pursuant to subsection 3.1 of the Agreement, it owns the
Customer Data which was developed by IVGID using the April 2015 letters which were sent to its
customers. Moz, at 3:1-3, 12-17; 7:9-10. IVGID states that GSGI was only able to develop the
customer database, 1.e.; the Customer Data, as a result of IVGID’s letters, Mot at 3:1-3. IVGID
further relies on the provisions of Section 3.2 of the Agreement to support its ownerslhjp of the
Customer Data. Mot. at 4:1-2.

Section 3 of the Agreement, “Confidentiality; Proprietary Rights” defines “Proprietary
Information™ at subsection 3.1 as “non-public data provided by Customer [IVGID] to Company
[GSGI] to enable the provision of the Services (“Customer Data™) such as non-public citizen email
addresses or other non-public data.” Mot. at Ex. 2. Emphasis added. Subsection 3.2 of the
Agreement then states that IVGID “shall own all right title and interest in and to the Customer
Data.” Mot. at Bx, 2,

IVGID argues that subsequent to the termination of the Agreement, GSGI continued to use
IVGID’s customer data without IVGID’s permission by sending surveys not only to IVGID
cusfomers, aﬁéging they were being sent by IVGID, but to IVGID customers on behalf of third party
entities such as the Truckee Meadows Regional Planning Agency. Mot at 4:7-10; 5:4-12; 6:19-21.
Furthermore, IVGID argues it has an obligation to protect the personal information of its custormers,
and to stop others from distributing such information in IVGID’s name. Mot. at 7:3-9, IVGID asserts
that it is at risk of frreparable injury, as it is opened up to potential liabilities because GSGI is using
IVGID’s customer information without IVGID’s permission, and distributing information to

IVGID’s customers, Mot. at 7:3-9,
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As to iﬁepmable harm, IVGID contends that as a result of the false accusations alleging
criminal behavior on behalf of IVGID management and personnel contained in the recent surveys
issued by GSGI, IVGID management and personnel are being personally approached and accused by
members of the community of committing crimes against the citizens and IVGID, they have become
fearful for their safety and there. is a resulting foss of confidence in IVGID on behalf of its citizenry,
an ongoing level of harassment and fomenting of injury. Hearing Transcript at 62-63. IVGID
contends that But for the existence of the IVGID customer list, i.e. the Customer Data, GSGI would
not be able to"lcbircuiate its opinions or the opinions of other third parties, which IVGID believes are
untrue and are:‘creating safety risks for IVGID personnel and generally ruining its reputation.
Hearing Transcript at 71.

B. GS8GI’s Argument

In the Opposition, GSGI contends that that Memorandum of Understanding states that, “The
database of registered users belongs to GSG as does the software product.”! Opp. at 3:21-23,
Therefore, C?SEAGI argues that the Memorandum of Understanding clearly assigns ownership of the
“database of r'égistered users” to GSGL Opp. at 3:21-23. GSGI further states that subsection 3.1 of
the Agreement: defines “Customer Data” as “non-public data provided by Customer to Company.”
Opp. 7:18-25. Emphasis added. GSGI states that if IVGID had provided any Customer Data to
GS@I, then IVGID would have ownership of it; however, GSGI argues that IVGID has not
“provided” a.n}} Customer Data. Opp. at 8:8-11. GSGI contends that the Customer Data was provided|
directly to GSGI by ;che customers voluntarily using the FlashVote link. Opp. at 8:8-11. Further,

GSGI argues that pursuant to subsection 3.2 of the Agreement, GSGI owns all data associated with

the FlashVote produet. Opp. at 4:18-25,

! In the Memorandum of Understanding, GSGI is referred to as GSG:
7
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As to irreparable harm, GSGI contends that ]EVGID cannot establish a single element of NRS
33.010 in support of a preliminary injunction as its demands are based on a wholesale
mistepresentation of the Agreement, Opp. at 7:11-12. GSGI contends that it has done nothing
wrong, that IVGID has no rights, owns nothing, provided nothing to its customers and that
“Customer Da;ta” as defined in the Agreement does not exist, Opp. at 7:11-18. GSGI contends
further that the only party that would be harmed by granting an injunction would be GSGI. Opp.l at
7:14-15. GSGI contends that the injury IVGID is complaining of is nothing more that the citizenry
speaking out against its government and this does not qualify as injury that will support a finding of
irreparable harm. Flearing Transcript at 73.

C. Court’s Findings

1. Likelihood of Success on the Merits
This Court must first determine the likelihood of Plaintiff’s success on the merits.
First, this Court takes issue with GSGI’s assertion that the Memorandum of Understanding
clearly assigns ownership of the “database ;)f registered users” to GSGI. The Memorandum of
Understanding (executed March 27, 2015) appears to be superseded by the May 10, 2016

Agreement. Section 9 of the Agreement, “Miscellaneous™ clearly states, “This Agreement is the

complete and exclusive statement of the mutual understanding of the parties and supersedes and

cancels all previous written and oral agreéments, communications and other understandings relating
to the subject matter of this Agreement, and all waivers and modifications must be in writing signed
by both paﬂieé, except as otherwise provided herein.” Mot. at Ex, 3:4. Emphasis added. Therefore,
there is a reasonable probability that the Agreement entered into between the parties is controlling

despite the March 25, 2015 Memorandum of Understanding.
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Next, this Court addresses the Customer Data as defined in subsections 3.1 and 3.2 of the
Agreement.

Subsection 3.1 of the Agreement provides in relevant part:

Each party (the “Receiving-Party”) understands that the other party (the
“Disclosing Party”) has disclosed or may disclose business, technical or
financial information relating to the Disclosing Party’s business (hereinafter
referred to as “Proprietary Information” of the Disclosing Party), Proprietary
Information of Company includes non-public information regarding features,
functionality and performance of the Service. Proprietary Information of
customer includes non-public data provided by Customer to Company fo enable
the provision of the Services (“Cusfomer Data”) such as non-public citizen
email addresses or other non-public citizen data. Emphasis added.

Subsection 3.1 of the Agreement also states that GSGI was “(i) to take reasonable
precautions to protect such Proprietary Information, and (ii) not to use (except in performance of the
Services or aé otherwise permitted herein) or divulge to any third person any such Proprietary
Information.™ '

Subse;;tion 3.2 of the Agreement states that IVGID “shall owﬁ all right title and interest in
and to the Cu;tomer Data.” Subsection 3.2 further provides that GSGI “shall own and retain all
right, title anc}. interest in and to (a) the Services and Software, all improvements, enhancements or
modifications _thereto, (b) any software, applications, inventions or other technology developed in
connection wit:h Implementation Services or support, and (c) all intellectual property rights
pertaining to the foregoing.”

It has been held that “[a] court should not interpret a contract so as to m_ake meaningless its
provisions” and “[e]very word must be given effect if at all possible.” Bielar v. Washoe Health Sys.,
Inc, 129 Nev'. Adv. Op. 49, 306 P.3d 360, 364 (2013). If this Court were to accept GSGI’s
interpretation of subsection 3.1 of the Agreement, the provisions that define Customer Data would
arguably be réndered meaningiess. In spite of the fact that the parties contemplated that [VGID

would “provide” the Customer Data as evidenced by the Agreement, GSGI contends that under the
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scheme develc?ped by the parties, this could not and did not occur.

Importantly, the process for gathering and providing customer data to GSGI was arguably
established when the Agreement was signed, i.e., [VGID, who alone possessed the customer’s
physical addresses, would inform customers that it had partnered with GSGI and solicit their
participation in the program, which required that the customers submit their personal contact
information to GSGI. It appears that GSGI did not have access to customer contact information and
needed to tely solely on IVGID to reach out to customers. Arguably, but for IVGID’s April 2015
fetters sent to [V GID customers asking them to participate in the program, GSGI would not have had
the customer information and been able to administer its FlashVote surveys as contemplated by the
Agreement, Mot. at Ex, 1, 2. Subsection 3.1 of the Agreement appears to validate this process as the
process by which IVGID would provide Customer Data to GSGI. Accordingly, this Court finds that
IVGID has demonstrated a reasonable probability of success that it “provided” the Customer Data to
GSGI pursuaﬁf to subsection 3.1 of the Agreement.

Subsection 3.2 of the Agreement, states that IVGID “shall owﬁ all right title and interest in
and to the Cuéiomer Data.” While this subsection also addresses GSGI’s ownership rights, these
rights pertain fo the Services, Software and Implementation Services. The Agreement defines
Qervices as “the Standard Tier of FlashVote services...a program of up to 12 monthly Stock
FlashVote Surveys and up to 6 Custom FlashVote Surveys....” The Agreement defines Software as
“the source code, object code, underlying structure, ideas, know-how or algorithms relevant to the
Services or any software, documentation or data related to the Services.” Finally, Implementation
Services are cieﬁned as GSGD’s obligation to use “commercially reasonable efforts to provide
Customer [IVGID] the services described in the Statement of Work. None of these appear to pertain

to or confirm an ownership in the Customer Data. Accordingly, this Court finds that IVGID has

10
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demonstrated a reasonable probability of success that it owns the Customer Data.

The Agreement at subsection 3.1 provides that GSGI “shall not use” the Proprietary
Information, which includes the Customer Data, “(except in the performance of the Services, or as
otherwise permitted herein) or divulge to any third person any such Proprietary Information.” GSGI
does not dispute that it has used the Customer Data outside the bounds of the Services defined in the
Agréement and that this use has included surveys that have been distributed to IVGID customers
claiming the s_izrvey was sent on behalf of [VGID when it was not and surveys éent on behalf of
parties other than IVGID, including the Truckee Meadows Regional Planning Agency. And while
the Agreemertt has been terminated, Section 5 “Term and Termination” at subsection 5.2 provides
that “[a]ll sections of this Agreement which by their nature should survive termination will survive
termination, including, without limitation. ..confidentiality obligations....” Again, Section 3 of the
Agreement, which defines Proprietary Information to include Customer Data is entitled,
“Conﬁdentialﬁi:ty; Proprictary Rights.” Accordingly, GSGI’s duties and obligations regérding use of
the Customer Data have likely survived the termination of the Agreement, Therefore, this Court
finds that IVGID has demonstrated a reasonable probability of success that GSGI’s continued use of

the Customer'Data violates the Agreement.

According to the above analysis, this Court finds that IVGID has proven a likelihood of
success on the merits on its claims for declaratory and injunctive relief.
2. Irreparable Harm
Next, this Court must determine whether Plaintiff will be irreparably harmed if GSGI is
allowed to coﬁtinue using the Customer Data in violation of the Agreement. In the Motion, IVGID
claims that irféparable injury has resulted and will continue because IVGID has an obligation to

protect the pefsonal information of its customers and to prevent others from distributing such

RS
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information in IVGID’s name. IVGID contends that allowing GSGI to continue to use the Customer
Data in violatii)n of the Agreement, puts Plaintiff at risk of irreparable injury, opening Plaintiff up to
potential liabilities becanse GSGI continues to use IVGID’s customer information without IVGID’s
permission. IVGID also claims that irreparable injury will be suffered by IVGID because Incline
Village is a very small community and its management and personnel, who have become fearful for
their safety, are being personally approached and accused by members of the community of
committing crimes against the customers and IVGID, and there is a resulting loss of confidence in
IVGID on beh;alf of its citizenry, an ongoing level of harassment and fomenting of injury. This
appears to be confirmed by the comments of the IVGID customers to the surveys that GSGI has
issued since the termination of the Agreement.

GSGI contends that IVGID has suffered no harm and that the injury IVGID is complaining
of is nothing more that the citizenry speaking out against its government and this does not qualify as
injury that wii'i support a finding of irreparable harm.

Having reviewed the record and having heard the parties’ arguments, this Court rejects
GSGI's conteﬁtion that this is just a case of the citizenry speaking out against its government since
this is not the focus of the inquiry that this Court must make. This Court must focus on whether
IVGID has mfide the requisite showing of irreparable harm and inadequacy of legal remedies.

This Court finds that [IVGID has made the requisite showing of irreparable harm and
madequacy of;‘iegal remedies permitting this Court to grant injunctive relief pursuant to NRS
33.010(1). As‘ evidenced by the actions of IVGID’s citizenry both with respect to personally
approaching IVGID management and personnel alleging criminal behavior and with respect to
IVGID citizenry’s response to the surveys issued by GSGI following termination of the Agreement,

IVGID has made the requisite showing that its reputation has been and will continue to be damaged

12
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by GSGI’s use of the Customer Data. Moreover, when IVGID solicited its customers to participate
in the FIashV;Jte surveys with IVGID's April 2015 letters, the content of which was known to GSGI,
IVGID ensured its customers that FlashVote’s surveys would be “unbiased,” that IVGID was
GSGI’s partner in the survey process and that the customers’ “personal data stays private.” GSGI's
current use of the Customer Data arguably violates each of these assurances and may subject IVGID
to legal action from its customers for which legal remedies may be inadequate.

Accordingly, and good cause appearing,

IT IS HEREBY ORDERED that IVGID’s Motion for Preliminary Injunctive Reliefis
GRANTED.

IT IS HEREBY FURTHER ORDERED that GSGI is prohibited from any further use of
IVGID’s Customer Data until the Court has ruled on the merits of this case.

IT IS HEREBY FURTHER ORDERED that IVGID is exempt from posting a security bond

as an agency tinder NRCP 65(c).
DATED this (0 day of January, 2018,

KATHLEEN M. DRAKULICH
District Judge

I3
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CERTIFICATE OF MAILING

I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the

STATE OF NEV?-\_DA, COUNTY OF WASHOE,; that on the l@%y of January, 2018, 1 did

the following: _
MEIectronically filed with the CIerk of the Court, using the eFlex system which
constitutes effective service for all eFiled documents pursuant to the eFile User Agreement:

RICHARD J. MCGUFFIN, ESQ.
RYAN W. HERRICK, ESQ.
JASON D. GUINASSO, ESQ.
DEVON T. REESE, ESQ.

Transmitted document to the Second Judicial District Court mailing system in a sealed
envelope for postage and mailing by Washoe County using the United States Postal Service in

Reno, Nevada;
NONE

Dt
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MINCUNE

VILLAGE

GENERAL IMPROVEMENT DISTRICT
ONE DISTRICT — ONE TEAM

Conduct Meetings of the Board of Trustees
Policy 3.1.0

f. Contracts. Contracts entered into by the District that are
required to be advertised under Nevada Revised Statutes 332
and/or 338 must be approved by the Board of Trustees. All
documents approved or awarded by the Board shall be signed
in the name of the District by the Chair and countersigned by
the Secretary, unless authorization to sign is given to another

person(s) by the Board.

Contracts, other than those covered by Nevada Revised
Statutes 332.115 and which are not subject to the advertising
thresholds of Nevada Revised Statutes 332 and/or 338, may
be authorized, approved and executed by the General
Manager of the District or designee, unless otherwise ordered
by the Board of Trustees.

Contracts covered by Nevada Revised Statutes 332.115 may
be authorized, approved and executed by the General
Manager or his designee of the District, if it is for an amount
less than the advertising threshold of Nevada Revised Statute
332. Contracts over the threshold of NRS 322,115 must be
approved by the Board of Trustees.

g. Claims. The General Manager and General Counsel, and their
designees, are authorized to negotiate on behalf of IVGID, the
settlement of all property damage, personal injury, or liability
claims, unless otherwise ordered by the Board of Trustees.
Final settlement of such claims may be authorized by the
General Manager, provided the amount attributed to IVGID is
less than the amount that must be approved by the Board for
amounts per occurrence, including all sources of payment
(insurance, risk reserve, operating funds, or working capital).
For claims that exceed the amount, those must be approved
by the Board, the General Manager may authorize and accept
a tentative settlement, which shall not be final and binding
upon IVGID, unless and until approved by the Board of

Trustees.

Effective September 24, 2015 2
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'CLICY AWD PROCEDURE RESC "IN NO. 105

RESOLUTICN NC. 1480
A RESOLUTION ADOPTING A
PERSONNEL MANAGEMENT POLICY
INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT

WHEREAS, the Board of Trustees of the Incline Village
General Improvement District desires to establish a framework for
the Board and General Manager to use in addressing personnel

matters within IVGID;

NOW, THEREFORE, IT IS HEREBY CRDERED as follows:
The Policy Statement titled "Personnel Management™ attached
hereto as Exhibit A, is adopted as Policy and.Procedure Resolution

No. 105.

3 * & % o *

I hereby certify that the foregeing is a full, true and
correct copy of a resolution duly passed and adopted at a regular-
1y held meeting of the Board of Trustees of the Incline Village
General Improvement District on the 2%th day of _November

1984, by the following vote:

AYES, and in favor thereof, Trustees:
Jane Maxfield, Bob Wolf, Bob Jones, Syd Brosten

NOES, Trustees: None

ABSENT, Trustees: None .
. {
ABSTENTION, Trustee: Tom Duggan \

”

Secretarfy

Pl
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Policy and Procedure Resolution No. 105

Resolution Number 1480
Adopted November 29, 1984

Policy Statement
PERSONNEL MANAGEMENT
Incline Village General Improvement District

E PURPOSE

The Incline Village General Improvement District (IVGID) is committed to
maintaining a dedicated and motivated work force, while developing its Staff's
technical and professional standards to meeting changing demands for services
with the Village. This policy statement establishes a framework which the Board
of Trustees and the General Manager will use in addressing personnel matters

within IVGID,

lf ROLES

The District operates under a Board-Manager form of government which places
the Board of Trustees in the role of establishing overall IVGID policy direction.
IVGID Staff is appointed to administer and execute day-to-day operations. The
Manager is responsible for supervising these operations and providing general
administrative direction.

With regarding fo IVGID personnel, it is the Board's responsibility to establish
overall guidelines governing IVGID's approach to personnel matters. The
Manager's role is to put these guidelines into the day-to-day practice of hiring,
firing, motivating, promoting, demoting, compensating, and training individual
employees.

Ill. GENERAL OBJECTIVES

The Board hereby establishes the following general personnel objectives for
IVGID.

o Employee Development. IVGID will motivate and train existing employees
to become more productive and proficient in their current jobs. Where
appropriate, IVGID will encourage employees to develop new skills which
might lead to job advancement. Where appropriate, IVGID will cross-train
employees to cover temporary vacancies on related jobs.

EXHIBIT A
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Policy and Procedure Resolution No. 105

Resolution Number 1480
Adopted November 29, 1984

Policy Statement
PERSONNEL MANAGEMENT
Incline Village General Improvement District

Attrition Management. IVGID will evaluate alternatives to filling positions
which become vacant, as a means fo reduce costs. These alternatives
may include changes in work routines, job descriptions, work hours, or
scope of services. They may include combining positions or reassigning
work or personnel from one department to another.

Recruitment. When vacancies must be filled from outside the ranks of the
existing work force, IVGID will recruit and hire the most qualified
candidates for the job, based strictly upon merit. Merit selection implies
that anyone may apply, and that candidates are evaluated fairly by the
appointing authority, based upon job-related criteria established in
advance. In general, local recruitment is sufficient for clerical positions,
semiskilled laborer positions, ‘lower level technical positions, and all part-
time or temporary positions. A larger recruitment area may be required for
more highly skilled positions. Where local and non-local candidate are
being considered which have equal or nearly equivalent qualifications, the
focal candidate will be preferred.,

Performance Standards and Evaluations. IVGID will establish clear
standards for employee performance, and encourage employees to
maintain these standards through ongoing communication with
supervisors, performance evaluations, and where necessary, disciplinary
procedures, demotion or termination.

Longevity. IVGID will ensure the longevity of loyal and hard-working
employees which have provided many years of faithful service to the

community.

Management. IVIGD will develop senior depariment heads as a
management team which can work with the General Manager in
addressing overall IVGID administrative needs and assist the Board of

Trustees in policy development.

EXHIBIT A
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V.

Policy and Procedure Resolution No. 105

Resolution Number 1480
Adopted November 29, 1984

Policy Statement
PERSONNEL MANAGEMENT
Incline Village General Improvement District

Guidelines. IVGID will develop a uniform set of guidelines to direct the
administration of the District's personnel matters.

Planning. 1VGID will develop a strategic approach tfo personnel
administration which will diagnose long-term probiems, anticipate future
needs, and develop a stable framework for addressing these problems and

needs in an orderly fashion.

Unions. IVGID will maintain a cooperative relationship with collective
bargaining units and their representatives, which establishes a clear
understanding of the proper roles for both unions and management.

PROCEDURES

The General Manager is accountable to the Board of Trustees for the fair and
efficient execution of these guidelines, as well as the overall performance of
IVGID. In order to maintain this accountability, the General Manager must be
given the authority to administer personnel matters without direct Trustee

intervention or influence.

The following procedures shall govern the personnel practices of IVGID:

The General Manager shall maintain direct, day-to-day supervision over ali
District employees, with the exception of the Attorney. Supervision
includes the power to hire, fire, motivate, discipline, evaluate, promote,
demote, transfer, and train employees, subject to established personnel
guidelines, union contracts, Board policy, and generally accepted

personne! practices.

The General Manager will keep the Trustees informed about the status of
all major personnel actions relafing to department head positions,
Department head appointments and terminations shall be discussed with
the Trustees in advance. Information on personnel actions relating to non-
department head positions will be provided on an as-requested hasis.

EXHIBIT A
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Policy and Procedure Resolution No. 105

Resolution Number 1480
Adopted November 29, 1984

Policy Statement
PERSONNEL MANAGEMENT
Incline Village General improvement District

Trustees are encouraged to express their opinion and/or concerns on any
personnel matter to the General Manager in private, Trustees, individually
or as a body, will refrain from directly intervening in or publicly influencing
any personnel matter within the jurisdiction of the General Manager.

Trustees will exercise their authority to direct Staff, collectively, through the
General Manager, at Board meetings. Individual Trustees shall refrain from
directing or attempting to directly supervise Staff. This policy statement is
not intended to prevent individual Trustees from occasionally making
suggestions to supervisor Staff, when such suggestions do not imply

supervisory direction.

All union matters, other than overall negotiation strategy, will be handied
by the General Manager. The Board will maintain responsibility for
establishing overall negotiation strategy and approving final union
confracts.

The General Manager shall be responsible for coordinating the work of the
Attorney with the activities of IVGID Staff, and the Board of Trustees.

The General Manager shall recommend, and the Board of Trustees shall
establish, salary ranges for all non-contract, full-time permanent
employment classifications. Salary ranges shall be based upon objective
criteria not specific to individual employees, relating to union contracts,
market conditions, cost of living, budgetary guidelines, legal
considerations, and job descriptions.

The General Manager shall set a specific salary for each employee within
the salary range established by the Board of Trustees. Specific salaries
shall be based upon employee-specific information, including
qualifications, experience, longevity, and performance evaluations.
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Policy and Procedure Resolution No. 105

Resolution Number 1480
Adopted November 29, 1984

Policy Statement
PERSONNEL MANAGEMENT
Incline Village General Improvement District

The Board of Trustees shall exercise its exclusive power to create full-time
permanent employment positions, considering the recommendations, if
any, of the General Manager. The General Manager shall establish, and as
deemed necessary, amend detailed job descriptions for positions of
employment. The General Manager may create temporary, seasonal and
part-time positions of employment, and the wages and terms of
employment thereof, subject to general personnel and budgetary
guidelines, Board policies, and union contracts.

The General Manager shall have the authority to establish and revise
chains of command, reporting relationships among personnel, organization
charts, and other structural matters pertaining to the organization of the
District, provided that the Board of Trustees shall exercise the exclusive
power to create or abolish operating departments of the District. The
Board's power shall be exercised by resolution.

The General Manager may eliminate positions, combine positions, lay off
personnel, or reduce work hours, as deemed necessary to maintain a
balanced budget, improve efficiency, or accomplish other administrative
objectives, subject to general personnel guidelines, union contracts, legal
considerations, or Board policy. Where such actions pertain to full-time
permanent personnel, the General Manager shall notify the Board of
Trustees of the actions in advance, and the Board may, by majority vote,

override such proposals.
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THIS RETAINER AGREEMENT (the "Retainer Agreement") is entered
into by and between the INCLINE VILLAGE GENERAL
IMPROVEMENT DISTRICT ("IVGID") and the law firm of REESE
- KINTZ GUINASSO, L.L.C. ("Firm") and is effective as of the 1st day

of January 2017, .
RECITALS

WHEREAS, IVGID and Firm desire to engage in a stable and flexible
long term contractual relationship whereby IVGID can recognize
_ pricing efficiencies for legal services and the Firm is available to

provide service as IVGID Attorney, as well as additional legal
services on an as needed basis, in a thoughtful and cost effective

manner; and

WHEREAS, IVGID and Firm desire to respectively receive and
provide legal services specifically described herein pursuant to this

Retainer Agreement;

WHEREAS, IVGID and Firm specifically acknowledge that this
Agreement is not an employment agreement and does not establish
a relationship of employer and employee between Firm and IVGID,
between IVGID Attorney -and IVGID, or between IVGID and any
Firm Attorney, but defines a relationship between the parties
wherein the Firm, its officers and employees, including those
designated IVGID Attorney or Assistant IVGID Attorney are in fact
independent contactors of IVGID and remain solely the employees

of the Firm; and

WHEREAS, Firm reserves its independence to act within the limits
imposed by law and professional obligations such that IVGID’s
policy objectives during the representation will be furthered through
means the Firm considers appropriate under its professional
obligations after consultation with IVGID and as may otherwise be

required by the rules regulating the Nevada Bar.

NOW, THEREFORE, it is agreed as follows:

Retainer Agreement: IVGID and RKG -2-
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3.

RETAINER AGREEMENT. This Retainer Agreement restates,
supersedes, and replaces all prior agreements between the
parties concerning "the provision of legal services in the
manner and under the terms described in this Agreement.

TERM. The term of the Agreement shall be for a period of two
(2) years, commencing on January 1, 2017, subject to
termination, as set forth in Sectiori 10.3 below.

IVGID ATTORNEY SERVICES.

3.1.

3.2,

3.3.

3.4.

Firm will provide legal services as IVGID Attorney to

IVGID -relative to the direction of the IVGID General
Manager as prescribed under Resolution 1480, the
District's personnel management policy, which states,
“the General Manager shall be responsible for
coordinating the work of the Attorney with the activities
of IVGID Staff, and the Board of Trustees.”

IVGID Attorney shall serve as chief legal advisor to IVGID

Board of Trustees, TVGID General Manager, and all IVGID
departments and offices. IVGID attorney shall represent
IVGID in all legal proceedings, except as set forth in
Section 3.6.6 below.

For purposes of this Retainer Agreement Devon T. Reese,
Esq. and Jason D. Guinasso, Esq., of Firm shall be
designated as IVGID Attorney ("Designated Lawyet"). The
Designated Lawyer of the Firm serving as IVGID Attorney
for IVGID may be substituted following notice to IVGID

General Manager.

Firm shall also designate one or more attorneys, who
along with the Designated Lawyer shall serve
accompanied by other members of the Firm, and IVGID
shall have access to the complete complement of practice
groups and breadth of experience of Firm attorneys along
with the full statewide resources of the Firm.

Retainer Agreeinent: IVGID and RKG -3-
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3.5. The contemplated services described in this Agreement
are to be provided in conjunction with efforts of
designated officials and staff of IVGID to achieve the
goals of IVGID as determined by the IVGID Board and the
IVGID General Manager. The Agreement contemplates
that .the work will be assigned to IVGID Attorney by
IVGID General Manager. Such Ilegal services, as
enumerated below, are to be provided as IVGID Attorney
Legal Services on a monthly retainer basis, and
supplemented by additional IVGID Attorney Legal
Services, as enumerated below, on an hourly basis as
approved by work order. Additional Special Counsel Legal
Services will also be provided separately by the Firm or
other firms on an hourly basis by separate work orders
for special services or as otherwise approved by IVGID
General Manager as provided in Sections 4 and 5 hereof.

3.6. IVGID Attorney Legal Services encompass the following:
3.6.1. Attend one IVGID Board meeting per month.
3.6.2. Attend one IVGID workshop per month;

. 3.6.3. Review and approve meeting agendas to ensure
that they are in compliance with the Nevada

Open Meeting Law.

3.6.3.a.Open Meeting Law complaints resulting
out of reviewed and approved meeting
agendas by Counsel shall fall under the
services covered by the monthly retainer fee.
Open Meeting Law complaints resulting
fromm unreviewed or unapproved meeting
agendas or actions taken during the
meeting that the Board elects to do without
seeking advice from Counsel shall fall under
4. Additional IVGID Attorney Legal Services
and/or 5. Special Counsel Services as
defined in this agreement. Rates for these
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two services are included in 6.3 and 6.4
respectively in this agreement.

3.6.4. Provide up to four training sessions for IVGID
Board and staff each year that will help to reduce
questions by IVGID Board and staff about legal
issues and reduce IVGID’s risk in ifs operations
or, in the alternative, attend up to four additional
workshops, retreats or other meetings at the
request of the General Manager.

3.6.5. Participate in up to one weekly conference either
in person or via teleconference (as required by
IVGID General Manager) at a regular time to be
mutually determined by IVGID General Manager
and IVGID Attorney that will include IVGID
Manager and Department Heads (also referred to
commonly as the “Senior Team”) to identify and
discuss outstanding legal issues, discuss projects
both proposed and in development, share
information associated with services to be
provided by the Firm, and address the means to
serve IVGID's legal needs;

' 3.6.6. Participate in up to one bi-weekly conference with
the Director of Human Resources, the Director of
Public Works, and other Department Heads and
Directors as requested, either in person or via
teleconference, at a regular time to be mutually
determined by IVGID Attorney and Department
Head or Director to identify and discuss
outstanding legal issues, discuss projects both
proposed and in development, share information
associated with services to be provided by the
Firm, and answer questions.

3.6.7. Assist IVGID Clerk or other designee with
responses to public records requests.
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3.6.8. Develop and implement a procedure to provide
prompt responses to IVGID General Manager
with date stamping (or other tracking for
accountability purposes) of all internal requests
for legal services and to coordinate that work
with IVGID General Manager’s work-plans and
develop appropriate quality control and establish
with the IVGID General Manager benchmarks to
measure performance under this Agreement;

3.6.9. Develop and submit a budget for providing legal
services (including additional IVGID Attorney
Legal Services) for each fiscal year as requested
and in the format required by IVGID General
Manager and develop and submit to IVGID
General Manager a budget for any additional
IVGID Attorney Legal Services not included in the.
budget and any Special Counsel Services when
authorized either upon request in advance of
receiving a work order or within 10 days of
receiving a work order for those services and
thereafter to update the budget regularly and
seek approval from IVGID General Manager for
increases in the budget and before performing
work that will exceed the budget for that work
(except in an emergency and upon approval by
IVGID General Manager);

3.6.10. Provide administration and periodic oversight
and review of all special counsel engagements
(including those involving other law firms or
attorneys), or use of consultants necessary to
support all special counsel engagements,
including review, analysis and recommendation
regarding payment of all billings by special
counsel, including consultants;

3.6.11. Provide legal advice to IVGID Board and
participate in individual calls with IVGID Board
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3.6.12.

3.6.13.

3.6.14.

3.6.15,

3.6.16.

3.6.17.

members in order to provide advice to the Board
regarding upcoming IVGID Board agenda items
or ethics inquiries and participate in the
preparation of agendas for IVGID Board and be
prepared to offer legal advice on all agenda itemns
at meetings of the Board or other committees and
public bodies the Board shall appoint;

Provide to IVGID General Manager a monthly
report that describes the status of all outstanding
matters and provides such other information
regarding the matters being handled by the Firm
under this Agreement;

Facilitate the adherence to provisions of IVGID

Ordinances, Resolutions and Policies, and .

contracts and drafting appropriate ordinances,
resolutions, legislation, service agreements, inter-
local agreements, and other conftracts,
documents and instruments to collaboratively
and cooperatively achieve IVGID's objectives in
the most cost effective and time efficient manner;

Provide review and input for vendor contractors
or contemplated purchases to assist venue or
accounting staff,

Clearly distinguish between legal advice and
business advice when providing services to the
Board, General Manager and staff;

' Provide the Board and IVGID General Manager

timely updates regarding changes in the law
(legislation or cases) that may affect IVGID
operations, policies or activities; and

Provide the IVGID General Manager with options
to cost effectively handle all legal matters
incorporated in this Agreement while retaining
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3.6.18.

the high quality of legal services through the use
of forms, the use of lower priced staff, various
alternate billing methods including vsing special
counsel, temporary employees, task based billing,
or other methods of charging for services or

service delivery.

IVGID Attorney Legal Services do not encompass
or include Additional IVGID Attorney Legal
Services or Special Counsel Legal Services
described herein, nor bond counsel, disclosure
counsel or other legal services not specifically
included in this subsection.

4. ADDITIONAL IVGID ATTORNEY LEGAL SERVICES.

4.1. Additional IVGID Attorney Legal Services encompass the
following:

4,1.1.

4.1.2.

4.1.3.

4.1.4.

Attend, as reasonably required or requested, all
meetings of IVGID Board not described in the
foregoing subsection as IVGID Attorney Legal
Services, and attend meetings with third parties
or IVGID staff and/or IVGID Department Heads,
as reasonably required or requested by IVGID
General Managet.

Represent IVGID in the acquisition and
disposition of real property rights and interests in
the normal course of business, including the
issuance of title insurance commitments and
policies; , .

Coordinate, in concert with IVGID General
Manager, with legal counsel and other
professionals representing governmental agencies
or third parties on routine legal matters affecting
IVGID in the normal course of business;

Attend Ordinance and/or code enforcement
hearings and defend decisions of IVGID General
Manager and Senior Staff in court of law and/or
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, before administrative agencies;
4.1.5. Perform other legal services which IVGID and
Firm mutually agree are outside the normal and

regular scope of day-to-day general coumnsel

services, including special legal projects of a
significant nature outside the normal day-to-day
representation of IVGID;

4.1.6. Prosecute or defend litigation as directed by the
IVGID General Manager, including mediation,
validatior. proceedings, and arbitrations before
administrative boards, arbifrators, mediators,
courts of all levels of the county, state or federal
governments and report to the IVGID General
Manager on that litigation regularly; and

4.1.7. Prosecute or defend appeals in the courts of this
state and the federal government and
administrative boards having jurisdiction over
matters affecting IVGID as directed by the IVGID
General Manager.

4.1.8. Special Counsel Legal Services described in

Section 4 hereof, _

9. Bond counsel and disclosure counsel services.

10. The provision of Additional IVGID Attorney Legal
Services shall be conditioned upon a scope of
services as directed or authorized by IVGID
General Manager and shall be set forth in a
written work order in substantially the form
attached hereto as Exhibit “A”;

5. SPECIAL COUNSEL SERVICES.

5.1. Firm shall also be available to provide Special Counsel
Legal Services to IVGID. Special Counsel Legal Services
are to be provided on an hourly basis or by task based
billing or other billing arrangements as agreed upon by
the parties in advance and commenced by separate work

orders as described in this Agreement and as agreed by

the parties. Such services are of a nature that require
recognized expertise, experience, or specialized subject
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matter knowledge and focus above and beyond routine or
normal day-to-day IVGID Attorney Legal Services or
Additional IVGID Attorney Legal Services, and shall
generally include the following: =

5.1.1, Providing. advice, research, and assistance on

extraordinary IVGID administration or.

operational matters and negotiations;

5.1.2. Rendering written memoranda or opinions
outside the scope of IVGID Attorney Legal
Services or Additional IVGID Attorney Legal
Services and which expose the F1rm to significant

liability;

5.1.3. Providing advice and research on the feasibility
and legal sufficiency of statutory and alternative
revenue sources, including the development or
implementation of special assessment, impact
fee, user fee, extraordinary revenue, utility fee or

rate programs,

5.1.4. Negotiating, preparing, obtaining, delivering, and
filing all documents in connection with the

closing on any. acquisition, contribution, sale,” .

exchange, or disposition of any significant IVGID
assets or systems requiring the financing thereof,
including real and personal property associated
with such IVGID assets or systems;

5.1.5. Nominally acting as a lobbyist before any

‘ legislative, administrative, or executive branch of
government {(such services, if extensive, may
require a separate engagement}; ’

5.1.6. Legal formulation, negotiation, drafting, and
implementation of special or significant IVGID

programs or initiatives;
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5.1.7. The provision of Special Counsel Legal Services
shall be conditioned upon a scope of services as
directed or authorized by IVGID General Manager
and shall be set forth in a written work order in
substantially the form attached hereto as Exhibit
“A”;

5.1.8. Special Counsel Legal Services described in this
section do nof include bond counsel, disclosure
counsel, underwriter's counsel, or other legal
services which are already or will be the subject
of other separate agreements with IVGID, or are
premised upon negotiated fees; or other legal
services otherwise subsequently agreed to
between the parties or third parties.

6. COMPENSATION FOR PROFESSIONAL SERVICES.

6.1.

6.2.

Firm will be compensated for IVGID Attorney Legal
Services at the monthly retainer rate as authorized
herein. Firm will be compensated for Additional IVGID
Attorney Legal Services and Special Counsel Legal
Services at hourly rates as authorized herein. Unless
otherwise agreed to by the parties in separate writing,
Firm will be compensated for legal services at negotiated
and hourly rates as authorized herein,

The Firm will be compensated for IVGID Attorney Legal
Services at the Firm's following monthly retainer rate:

6.2.1. Ten Thousand Dollars ($10,000) per month to
be billed at the beginning of each calendar month
for work to be performed and paid within thirty

(30} days.

6.2.2. An IVGID recreational pass will be made available

to requesting Designated Lawyer on an as needed
basis to conduct IVGID Business.
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6.3. The Firm will be compensated for Additional IVGID
Attorney Legal Services for hourly work at the following
hourly rates:

6.3.1. A blended rate of $150 per hour of attorney
time (recorded and billed in increments no
greater than 0.10 hour segments);

6.3.2. Firm paralegals or law clerks at the rate ‘of
$75.00 per hour (recorded and billed in
increments no greater than 0.10 hour segments),
dependent upon experience and' expertise. Firm
agrees to assign matters to paralegals and law
clerks to achieve the most cost effective service in
IVGID’s best interest.

6.3.3. Firm agrees not to bill for the services of more
than one attorney (or paralegal/law clerk or
combination of attorney, paralegal/law clerk) who
attends the same meeting, conference or event
unless approved in advance. Firm agrees to
assign work to attorneys, paralegals and law
clerks in a manner to achieve the most cost
effective benefit to IVGID as is in IVGID’s best

interest.

6.4, The Firm will be compensated for Special Counsel Legal
Services for hourly work at the following discounted and

blended hourly rates:

6.4.1. A blended rate of $250 per hour of attorney
time (recorded and billed in increments no

greater than 0.10 hour segments);

6.4.2. Firm paralegals or law clerks at the rate of
$90.00 per hour .(recorded and billed in
increments no greater than 0.10 hour segments),
dependent upon experience and expertise; and
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6.4.3. (c) Firm agrees to assign work to attorneys,
paralegals and law clerks in a manner to achieve
the most cost effective benefit to IVGID as is in
IVGID’s best interest and Firm agrees not to bill
for the services of more than one attorney (or
paralegal/law clerk) who attends the same
meeting, conference or event unless approved in

advance,

6.5. No attorney time shall be charged for any travel to IVGID
or for travel to any meetings of IVGID Board if held within

Washoe County, Douglas County or Carson City.

6.6. The Firm shall also be entitled to receive reimbursement
for actual costs incurred such as, long distance
telephone charges, overnight delivery charges, and travel
expenses when such travel is necessary and requested
from outside of Washoe County, Douglas County or
Carson City; however, no other overhead charges will be

. reimbursed for copying, secretarial services or other
overhead as those costs are considered a part of the fees
paid under this Agreement. No travel expenses will be
charged for daily travel within IVGID or for any travel for
the purpose of attending and staffing any regularly
scheduled meeting of IVGID Board in the Firm's role in

providing IVGID Attorney Legal Services.

6.7. The Firm shall bill IVGID periodically for monthly
retainer and hourly work, but not more often than
monthly, and provide an itemized statement of fees for
services provided and costs incurred to date. Invoices
must be submitted within 60 days of the first billing date
in the cycle and all bills for the fiscal year must be
submitted within 30 days after the conclusion of that
fiscal year with an estimate of that bill’s total submitted
before the end of the fiscal year as reasonably required by
IVGID General Manager. All invoices shall include
documentation for costs and be submitted to, approved,
and promptly processed for payment by IVGID General
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7.

Manager.

USE OF NECESSARY CONSULTANTS OR OTHER SPECIAL
COUNSEL; APPROVAL PROCEDURE.

7.1.

7.2.

7.3.

IVGID may necessarily require legal expertise beyond the
scope of IVGID Attorney, Additional IVGID Attorney, or
Special Counsel legal service roles contemplated herein.
Subject to the concurrence or recommendation of IVGID
General Manager and, if required, the approval of IVGID
Board, the Firm shall have the authority to use or retain
on. behalf of IVGID such additional consultants, experts,
or counsel that it deems necessary to implement the
objectives and programs of IVGID. Such approval shall be
first requested in writing and shall include a scope of
services and method of compensation for each additional
consultant, expert, or counsel requested.

IVGID Attorney shall maintain oversight and request and

- provide to IVGID periodic status reporis from either

litigation or local counsel in the event of any
representation pursuant to this section.

Statements for fees and costs incurred by any approved
consultant, expert, or counsel, shall first be reviewed by

the Firm for accuracy and completeness and, upon

approval, be submitted to IVGID General Manager for
payment. :

DISCLOSURE.

8.1.

8.2.

IVGID recognizes that the Firm represents other clients
in or near Incline Village as General Counsel, including
but not limited to the North Lake Tahoe Fire Protection
District, the Incline Village Crystal Bay Visitors Bureau
and the Tahoe Douglas Fire Protection District.

The Firm as IVGID Attorney will not represent any client,
including but not limited to a municipality, county, local
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or state government agency or other person or entity in
matters which the Firm determines to be directly adverse
to IVGID nor will the Firm represent IVGID in matters
which the Firm determines to be directly adverse to the
interests of any other client of the Firm.

8,3. The rules regulating the Nevada Bar provide that
common representation of multiple parties is permissible
where the clients are generally aligned in interest, even
though there is some difference in interest among them.

8.3.1. It is also possible that during the course of the
Firm's representation of IVGID's interests IVGID
may become involved in transactions or disputes
with other clients of the Firm in which IVGID's
interests are or become adverse to the interests of
one or more of the Firm's other clients, whether

present or future. If such a conflict between.

IVGID interests and those of another of the
Firm's clients, whether present or future, were to
arise, the Firm will promptly notify IVGID of that
circumstance.

8.3.2. The Firm reserves the right, on account of any
such conflicts of interest, to withdraw from the
matter in question and will assist IVGID in
securing interim or alternative counsel for the
matter in conflict if a conflict waiver is not
otherwise permissible under the rules regulating
the Nevada Bar.

8.3.3. The Firm represents local governments and
private sector clients throughout Nevada and
California, and wishes to be able to consider the
representation of other local governments or
public sector clients who may have interests that
are potentially adverse to IVGID's, but with
respect to matters that are unrelated in any way
to our representation of IVGID. The ethics rules
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that govern the Firm permit it to accept such
multiple representations, assuming certain
requirements are met. Accordingly, during the
term of this engagement, the Firm agrees that it
will not accept representation of another client to .
pursue interests that are directly adverse to
IVGID's interests unless and until the Firm
makes full disclosure to IVGID of all the relevant
facts, circumstances, and implications of the
Firm's undertaking the two representations, and
confirm to IVGID in good faith that the Firm has
done so and that the following criteria are met:

8.3.3.1.there is no substantial relationship
between any matter in which the Firm is
representing or has represented IVGID
and the matter for the other client; .

8.3.3.2.any confidential information that the
Firm has received from IVGID wiil not be
available to the attorneys and other Firm
personnel involved in the representation
of the other client;

8.3.3.3.our effective representation of IVGID and
the discharge of the Firm's professional
responsibilities to IVGID will not be
prejudiced by representation of the other
client; and

8.3.3.4.the other client has also consented in
writing based on our full disclosure of the
relevant facts, circumstances, and
implications of the Firm's undertaking
the two representations. If the foregoing
conditions are satisfied, IVGID agrees
that the Firm may undertake the
potentially adverse representation and
that all conflict issues will be deemed to
have been resolved or waived by IVGID.
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10.

CONTRACT ADMINISTRATION.

a.1.

9.2.

9.3.

In accordance with IVGID Resolution 1480, Policy and

Procedure 105, the IVGID Board has designated its
General Manager to provide policy direction and
instructions to the Firm in the administration of its
duties hereunder, approving and authorizing work
orders, the provision of Additional Legal Services and all
other matters necessary to administer this Retainer
Agreement on behalf of IVGID.

The Firm shall be entitled to reasonably rely upon such
direction received from IVGID General Manager.

The Firm will alert IVGID General Manager if any project
or service it is working on or which it is asked to work on
may exceed the budget for the year, or for that project or
service and will niot proceed to provide services for which
it seeks compensation until sufficient funding to pay the
Firm for its services for the project or service is approved;
unléess specifically directed by IVGID General Manager to

proceed.

GENERAL.

10.1.This Retainer Agreement shall be governed by and

construed in accordance with the laws of the State of
Nevada. In the event of any dispute arising out of or
relating to this Retainer Agreement, the parties agree to
waive trial by jury and agree that venue shall lie in
Washoe County, Nevada. In the case of litigation of such
disputes, the prevailing party shall be entitled to recover
attorney fees and costs from the other party. This
Retainer Agreement may be amended only by a wrxtten
agreement entered into by the parties.

10.2.IVGID General Manager Wﬂl evaluate the performance of

the legal services of the Firm on at least an annual basis

Retainer Agreement: IVGID and RKG -17-
Presented at 08/24/2016 IVGID BOT Mtg
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and shall review such evaluation with the Firm. The
evaluation shall include input from each member of the
Board of Trustees as solicited by the IVGID General
Manager, Senior Staff and the General Manager, and
shall be completed by June 30 of each year. More
frequent and informal performance evaluations and
feedback may be undertaken by IVGID at any time,

10 3.This Retainer Agreement or the appointment of Firm as
IVGID Attorney to IVGID may be terminated with or
without cause by IVGID General Manager or upon the
hiring of a full-time attorney directly employed by IVGID
as IVGID Attorney or by Firm at any time upon one
hundred and eighty (180} days written notice.

10.3.1. In the event that IVGID desires to terminate
Firm's services with notice of a lesser period,
IVGID will provide Firm with a severance
payment, equal to the agreed upon monthly
retainer, for each month of said specified one
hundred and eighty (180) day notice period for
which notice is shortened and is not given.

10.3.2. Additionally, even if IVGID does elect to seek and
obtain either IVGID Attorney Legal Services or
Additional IVGID Attorney Legal Services, or
both, from an attorney or firm other than Firm,
this contract may stay in force and effect so that
the Firm is available to provide to IVGID, on an
as needed and agreed to basis, supplemental
legal services as provided for herein.

10.3.3. In the event of termination, the Firm shall
assume responsibility for completion of and shall
be compensated for all representation requested
prior to the notice of termination and through
any prompt transition to termination agreed
upon by the parties at the hourly rates agreed
upon for Additional IVGID Attorney Legal

Retainer Agreement: IVGID and RKG -18 -
Presented at 08/24/2016 IVGID BOT Mtg
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Services for any remaining IVGID Attorney Legal
Services or Additional IVGID Attorney Legal
Services and at the rates agreed upon for Special
Counsel Legal Services for those services.
Provided however, IVGID may terminate this
Retainer Agréement for breach by the Firm with
such notice as may be reasonable under the

circumstances.

10.3.4. In the event of termination, with or without
cause, the Firm shall be compensated in
accordance herewith for approved time and
expenses expended prior to the date of
termination. This Retainer Agreement may be
executed in multiple counterparts.

10.3.5. All original files (their contents), records and
: - documents are the property of IVGID and not of
the Firm or its Atiorneys and upon termination
shall be returned to or delivered to IVGID as
IVGID General Manager reasonably directs at the
expense of the Firm. The Firm may retain copies
as necessary to comply with the Rules of the

Nevada Bar,

10.4.This Retainer Agreement shall be effective as of the date
first written above and is the entire agreement between
the parties concerning the subject matter hereof.

11, APPOINTMENT.

11.1.The IVGID General Manager hereby recommends
appointment of Firm as IVGID Attorney for IVGID with
confirmation of said recommendation by IVGID Board;
this Retainer Agreement shall hereafter provide the terms
and conditions for such engagement. Such appointment
may be changed or altered from time-to-time by
recommended of IVGID General Manager and
confirmation of said recommendation by IVGID Board. As

Retainer Agreement: IVGID and RKG ~19-
Presented at 08/24/2016 IVGID BOT Mtg
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required, IVGID General Manager is directed and
authorized to use and consult with Firm for IVGID
Attorney Legal Services and Additional IVGID Attorney
Legal Services as described herein. Additionally, and as
required, IVGID General Manager is directed and
authorized to use and consult with Firm for Special
Counsel Legal Services at a cost not to exceed the
delegated purchasing limit of IVGID Manager on any
single project or matter. For projects or matters above the
then current delegated purchasing limit of IVGID General
Manager, Special Counsel Legal Services shall be
provided by work order or as otherwise authorized and

approved by action of IVGID Board.

IN WITNESS WHEREOF, the parties have executed this Agreement

as of the day and year first above written.

Bym I 2

/ Kendra Wong Q’_\
Chairwoman, Board of stees

Incline Village General Improvement
893 Sopthwood Blvd.
InclinegfVillage, NV 89451-9425

s '
936 Southwood Blvd., Suite 301

Incline Village, Nevada 89451-9425

Retainer Agreement: IVGID and RKG -20-
Presented at 08/24/2016 iVGID BOT Mtg '
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EXHIBIT A
EXEMPLARY FORM OF LEGAL SERVICES WORK ORDER No.
[insert an identifying work order number here])

TO:
FROM: IVGID General Manager

1.

Authorized by:
Accepted by:

Scope of Services: [describe whether Additional IVGID Attorney
' services (general counsel) or Special Counsel Services] are to
be performed based upon the description attached hereto (A-1}
in a proposal by IVGID Attorney that describes the scope of
services, the time for performance, the hourly rates if not as
described in the Retainer and which estimates the cost of

performance.

Compensation: Hourly rates and reimbursement for aciual
costs as provided in IVGID Attorney Retainer Agreement
between the parties, or this Work Order. If different rates from
those included in the Retainer agreement are not included in

the Scope of Services, then the Retainer rates apply.

Work Order Budget: The initial funding authorization or
budget appropriation for this Work Order shall not exceed the
amount of [amount| or the estimate incorporated in the Scope
of Services attached to this Work Order whichever is lower.
However, it is understood that ‘the direction of IVGID will
control the work effort and additional budget appropriations

may be required and authorized.

Use of Necessary Consultants: Pursuant to the Retainer
Agreement, IVGID confirms, directs, and authorizes the use of
(1) [name of consultant] and (2) [name of consultant] and the
scope of services and method(s) of compensation necessary to
support the provision of legal services and continued
assistance to IVGID with the [describe work effort and provide

attachment].]

Title: IVGID General Manager

Date:

[Attach Scope of Service A-1]

A-1 Attachment to Work Order No. [insert work order number here]

Retainer Agreement: iVGID and RKG -21-
Presented at 08/24/2016 IVGID BOT Mtg
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NICHOLAS A. TRUTANICH

ADAM PAUL LAXALT
Attorney General Chief of Staff
KETAN D. BHIRUD
STATE OF NEVADA General Counsel

QOFFICE OF THE ATTORNEY GENERAL
555 E. Washington Ave. Suite 3900
Las Vegas, Nevada 89101

November 30, 2017

via Certified Mail 7009 2250 0001 8859 8693

Incline Village General Improvement District — Board of Trustees
Kendra Wong, Chair

895 Southwood Boulevard

Incline Village, NV 89451

Dear Chair Wong:

The Office of the Attorney General (OAG) has the authority to investigate and prosecute
alleged violations of the Open Meeting Law (OML). NRS 241.039. The OAG is in receipt of
a Complaint alleging OML violations by the Incline Village General Improvement District

Board of Trustees (Board).

The OAG requests that the Board prepare a response and/or defense to the allegations
contained in the attached Complaint. Please include any records or documentation that
support the Board’s response including, but not limited to, audio and/oxr video recordings of
the Board’s November 15, 2017 meeting in question. Please also provide a copy of the
agenda and support materials from the September 20, 2017 meeting.

Due to the time limitations set forth in NRS 241, the OAG asks that you respond on or
before December 15, 2017.

Should you have any questions, please contact Althea Zayas at (702) 486-3224 or via email
at azayas@ag.nv.gov. _

Sincerely,

ADAM PAUL LAXALT
Attorney General

By: /s/ Caroline Bateman
Chief Deputy Attorney General
Boards and Open Government Division

CB:arz
Enclosure

Telephone: 702-486-3420 » Fax: 702.486-2377 » Web: ag.nv.gov » E-mail: aginfo@ag.nv.gov
Twitter; @NevadaAG « Facebook: ANVAttorneyGeneral « YouTube: /NevadaAG
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STATE OF NEVADA
OFFICE OF THE ATTORNEY GENERAL

100 N. Carson St
Carson City, NV 89701
Phone: 775-684-1100

Faw: 775-684-1108

WwvwLAg. Vg oY

OPEN MEETING LAW COMPLAINT FO M

The information you repart on this form may be used to help us investigate alleged violations of Nevada’s Open Meeting
Law ~ NRS chapter 241, When completed, mail or fax your form and supporiing documents {if any} to the office location
listed above. Upon recelpt, your complaint will be reviewed by a member of our staff. The length of this process can vary
depending on the circumstances and information you provide with your compiaint. The Atorney General's Office may
corttact you If additional information Is needed. If you have a dlaim against the State of Nevada, complete the Tort Claim

Form found on our wabsite.
_INSTRUCTIONS: Pleass TYPE/PRINT your complaint in dark Ink. You must write LEGIBLY. All fields MUST be completed,

SECTION 1.

[COMPLAINANT INFORMATION|
Salutation: e, Clwrs. Tlts. Tlwes

Your Name; [/{.[Vl'Q’l/g "' ?CrA vy k
Last - : Firsl il
Your Address: ﬁ’o 6 DK / ? G éyﬂ/ (‘(A { épb, i e Qﬂ ?5/ for 3 T
Address City ! ! State Zip
Your Phone Number:__ 2 /S~ &S 3 ~ Y9/ 4G S/&-60(-199 6
Home Celi Wark Fax

Emal: O |fine s Por + 55 © geanil com

Call me betwaen 8am-5pm at "k Home Eﬁall E-’Work

Age: I lunder 18 [Ths-2s [Tlao-as [laos [Clso-s9  Bdeo or oider
[ALLEGED OPEN MEETING LAW VIOLATION IS AGAINST].

Name of Public Body: ‘Z:'ja/’/;'ﬂ}{ f/f {{ﬂ— 5 ¢ Gefw?r’fl"/ ﬁr—wﬂw I/énwav’ﬁ//gﬁf £

{i.e., specific board, commissian, agency, or person(s) etc.)

N}

r r
Rev: 1211113 ﬁ ﬂL o

Complsinl Form: Page 1 af 3
Facabook:MValtorneyGenerat Twitter: @NevadzAG YouTube: MNevadaAG
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Please defall the specific violations against the board, commission, or agency or person {isted In Section 1. Include
the who, what, where, when, and why of your complaint. You may use additional sheets If necessary, Remember the
Open Meeting Law applies only to public bedies (see NRS 241.015 for definition) and only to members of public bodies.

|| My complaint is:

Twele Villase Gewvera ( Zmbevemet i drve £ hol
fr l}iuanlwou.me// G/a-“"’[) Secve b preetiny 0% 5 board em e

Oufcide o yiew 0% L& /’u.é fre,

See M,LML./ Pas e

/”—-‘_"’/———’-_

SECTION 3.

Sign and date this form. The Attomey General’s Office cannot process any uasigned, incomplete, or iliegible
complaints.

] understand that the Attorney Generzl i3 nof my private attorney, but rather represents the public. | am filing this complaint
to notify the Attorney General's Office of allaged viclations of the Open Meeting law by public bedies or individual members of
a public bady. | understand that the information contained In this complaint may be used by the Attorney General to
investigate the public body named in my complaint. | understand that the Afftorney General has statutory authority to require
public badies to comply with the Open Meeling Law. In order to resolve your complaint, we may send & copy of this form to
bady about whom you are complaining. | autharize the Attorney General's Office to send my complaint and

A8 documents to the public body [dentified in this complaint. '

//u;?«#" Frarh Giri 5 LA

Print Name

Lf=22- 12
Date (mnvdd/yyyy)

Complaint Fom: Page 2 of 3 Rev: 12/4113
FacebookiivVAliomeyGeneral Twitter: @ NevadaAG YouTube: /NevadaAG
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Gender: %Ma!a mFemale

ave you previously flled a complaint with our office?; UYes DNQ
If yas, enter in the approximate filing date (mm/ddfyyyy} of your eriginal complaint:

tam (mark all that apply): Ethnic {dentification: Primary Language:
éWhltelCaucasian

EI Income below federal poverty guldeline D English
D Disaster victim D Black/African American D Spanish

D Person with disablilty D Hispanic/l.atina _ Clother:
Di\nedicaid reciplent U Native Amerlcan/Alaskan Native

[ miitary service member [ Asian/Paciiic Isiander

[Cveteran [other: Senior Caks v

D Immediate family of service memberfveteran

May we provide your namie and telephone number to the media n the event of an inguiry about this matfer?
Hyes [Cno

ow did vou hear about our complaint fo lease choosa only ona):
[ Calledivisited Las Vegas AG Office [1Callediisited Carson City Office Clcatiedivisited Reno Office

G Wabslte ;

Return criginal form to:

!
|
Office of the Attorney General — ATTN: OML Coordinatar |
400 N, Carson St. l
Carson City, NV 89701
Fax: 775-684-1108
{Faxed copies will be accepted followed by original)

Complaint Form: Page 3 of 3 Rev: 1211113
£acobook:NVAllomeyGenaral Twitter: @NevadaAG YouTube; iNevadaAG
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Office of the Attorney General November 27,2017
State of Nevada
OML Division

Dear MS Bateman,

I am again filing an open meeting law violation against Incline Village General Improvement
district for holding a secret meeting after the November 15, 2017 regular board meeting.

Five Trustees were present, along with the General Manager, and legal counsel.

The regular meeting was adjourned, then the Trustees were told they had a closed session. But an
interesting event took place, there was a power outage. The room went totally dark. But the
Chairman continued with the unannounced and not publicly posted meeting. Because of the dark
room, one resident who attended the regular board meeting was stili present but unnoticed and
sitting in the room. She was able to witness two Trustees reject the special meeting as a violation
.of the OML and proceeded to walk out of the rcom. (Maft Dent and Tim Calicrate) The resident
sitting in the room was approached and ask to leave the room by the Finance Director Gerry
Eick, and he escorted her to the door, and closed the door after she left the room.

This meeting had something to do with voting on litigation against a firm conducting surveys,
and opinion polls. This vote should have been open to the public and discussed in an open
meeting, Regardiess of the content, the meeting under Nevada Law shouid have been posted.

1t is [ronic that during the regular board meeting the board agenized and discussed the previous
OML violations committed by the board. But not surprisingly the Legal Counsel Jason Guinasso
and board Chair Kendra Wong both stated that the Attorney Generals opinions were contrite and
just her opinions. Chairman Wong Stated: “it all depends on who is in the AG’s office making
the decisions, as to the validity of the opinions”. These Statements can be viewed on the
livestream, My initial opinion is that the legal Counsel and Board chair didn’t view the OML
opinions as a valid assessment of the behavior of the IVGID board. It sounded to me as if
Chairman Wong, and Jason Guinasso , could give a “whoopy” as to what the AG has to say, or
that the AG’s opinions are baseless.

Resident who was present and in room during meefing:

Margaret Martini 775722-4152

Margaretmartini@lifeintahoe.com

Thank You, - ;
Frank Wright ' :
775-253
alpinesportss@ gmail .com
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CORRESPONDENCE
REGARDING
RESPONSE
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Subject: Re: OML Complaint 13897-257

Date; Monday, December 18, 2017 at 6:43:15 PM Paciffc Standard Time
From: Jason D, Guinasso <jguinasso@hutchlegal.com>

To: Caroline Bateman <CBateman@ag.nv.gov>

cC: wong_trustee @ivgid.org <wong_trustee@ivgid.org>, Pinkerton, Steve J.

<steve_pinkerton@ivgid.org>, Devon Reese <DReese@reesekintz.com>

Attachments: Cronin v Eighth Judicial Dist Court In and For County of Clark.pdf, Palmer v Pioneer Inn
Associates Ltd.pdf, Rule 42 Communication With Person Represented by Counsel.pdf, Rule 113
Organization as Client.pdf, Log of Complaints inciuding Ethics Commission.revised.pdf

) -Ms. Bateman -

Thank you for your thoughtful response. Again, let me be clear, | have no desire to obstruct your investigation.
Additionally, my hope would be that we can engage in a constructive working relationship as you investigate and |
respond to the Open Meeting Law (OML) Complaints that are filed against IVGID from time to time.

My clients and | have nothing to hide and have done nothing wrong. The OMIL. complaint you are investigating is
meritless on its face because it alleges that attempting to conduct a litigation non-meeting was semehow a violation
of the OML. However, NRS 241.015(3)(b)(2) is clear when it excludes from the definition of “Meeting,” for purposes
of the OML, a2 meeting of a quorum of a public body “[t]o receive information from the attorney employed or retained
by the public body regarding potential or existing lifigation involving a matter over which the public body has
supervision, control, jurisdiction or advisory power and to deliberate toward a decision on the matter, or both." As
the OAG Open Meeting Law Manual points out in Section 3.05, "A meeting held for the purpose of having an
attorney-client discussion of potential and existing Htigation pursuant to NRS 241.015(3){b)(2) is not a meeting for
purposes of the Open Meeting Law and does not have to be open to the public. In fact, no agenda is required to

be posted and no notice is required to be provided to any member of the public” '

I trust your interview of the Trustees will confirm that the subject matter of the complaint filed by Mr, Wright, who
was not even at the meeting at the time he alleges there was a “closed session,” is a litigation non-meeting that
occurred on November 15, 2017, where ongoing litigation with the District was going to be discussed, not a closed
sesslon or secret meeting.

However, | again strongly object to you directly communicating with my clients. Please note that | also spoke with
Nevada Bar Counsel this afternoon. Bar Counsel agreed that section 4.2 of the Nevada Rules of Professional Conduct
apply and also noted that Rule 1.13 may also apply. Bar Counsel also directed my attention to a few Nevada cases

that you may want to consider, including:

Cronin.v. Eighth Judicial Dist, Court, In and For County of Clark, 105 Nev. 635 {1985)({in a case disqualifying an
attorney, the court cited with approval Nevada SCR 182 and the commaent to Model Rule 4.2 from which the Nevada
Rule was adopted, stating in pertinent part, “In the case of an organization, this Rule prohibits communications by a
fawyer for one party concerning the matter in representation with persons having a managerial responsibility on
behalf of the organization, and with any other person whose act or omission in connection with that matter may be
imputed to the organization for purposes of civil or criminal liability or whose statement may constitute an admission

on the part of the organization.”

Palmer v, Pioneer inn Associates, Ltd., 118 Nev. 943 (2002){explaining that SCR 182’s protections, “undisputedly
extend to organizational parties, who must act through their directors and employees” and the elaborating on the
purpose of the rule, stating, “The primary purpose of the rule is to protect the attorney-cifent relationship from
intrusion by epposing counsel. It protects parties from unprincipled attorneys and safeguards the attorney-client
privilege. It also promotes counsel’s effective representation of a client by routing communication with the other side
through counsel, who can present the information in a way most favorable to the client)”

33



Importantly, the Court in Palmer adopted the managing-speaking test which prohibits the interviewing of corporate
employees who have the authority to bind the corporation. In this regard, under the test, a person considered a
“narty” covered by this rule when that person has managing authority sufficient to give them the right to speak for,
and bind, the corporation. Trustees of the Incline General Improvement District both speak for and can bind the
District. Certainly, some of that authority has been delegated to professional staff and no one Board member can act
alone to bind the District; however, Trustees are elected to manage and supervise the operations of the District and
they are expected to conduct their meetings in accordance with the Nevada Open Meeting Law. )

It appears clear from the Rules and the cases interpreting the rules that your office is prohibited from communicating
with and/or interviewing Trustees of the District without directing such communication through me as legal counsel
for the District and/or obtaining my consent, after consultation with my clients, to conduct an interview.

Attached hereto are the referenced Nevada Rules of Professional Conduct as well as the cases that Fjust cited for
your review and consideration.

Please note that | was specifically retained by the Board to represent the Board in all matters pertaining to OML
Complaints. This portion of the scope of my representation is specifically outlined in my retainer agreement. 1was
hired by and serve the District at the pleasure of the Board and my day to day duties are directed by the General

Manager.

The fact that you sent the notice of the OML complaint to me, and not to each individual Trustee, for an appropriate
response is specific acknowledgement of the fact that | represent the Board, the District and the individual Trustees

with respect to OML. complaints filed against the District.

1 am confident that you can appreciate the position | am taking on this issue because the OAG has taken a similar
position with respect to the Boards and Board members it represents. In this regard, | sit on a State Board where |
have benefited from the advice and counsel of attorneys from your office who represent me and the Board | sit on as
a member. 1 would respectfully submit to you that the position you have outlined in your email to me contradicts the
position your attorneys have taken when attorneys adverse to the Board attempt to communicate with Board
members. Specifically, the OAG has taken the position that opposing counsel could not communicate directly with
Members, Accordingly, all communication are directed through the DAG assigned to represent our Board.
Thereafter, the DAG forwards the communication to the Board members.

1 will close with two final points.

First, | am willing and able to set up a day and fime for you to interview each of the Trustees. The point in my last two
communications with you is to ask that you cease and desist from communicating directly with my clients. Such
communication in prohibited under our Nevada Rules of Professional Conduct.

If you would have asked me to set up the telephone interviews when | reached out to you for an extension of time to
prepare my response last Thursday afternoon instead of writing to my clients directly, | could have made sure that all
the interviews were completed by the end of business today. Instead, we have both wasted time speaking with Bar
Counsel and writing long ernails to address a problem that could have been resolved with a phone call from you to
e and/or a short email asking me to set up the interviews. Now, as you know, Trustee Morris is now out of the
country for the holidays and will not return until the first of the year. | am told that the rest of the Trustees can make
themselves available this week. Please advise if you would like me to schedule days and times for you to interview
the Trustees who remain in town this week.

In my formal response to the OML Complaint later this week, [ will also provide written statements from at least
three of the five Trustees.

Finally, | am very concerned that you are unwittingly being used to further the political agenda of a few vocal and
hastile members of the Incline Village and Crystal Bay Community. These people now see you, rightly or wrongly, as
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an ally to their attacks on the District, individual Trustees and me. The attacks of these disgruntled community
members take many forms, including but not limited to abusive and disruptive conduct during public comment,
frivolous litigation in District Court (In one case the Court awarded the District nearly a quarter of a million dollars in
fees and costs), the filing of OML complaints, complaints to the County Commission, complaints to the State Board of
Taxation, complaints to Legistature and the Governor, etc.

To illustrate this point, | have attached for your review a [og of the OML complaints filed against the District since
2011. Please note that | did not start representing the District until January of 2015. Nevertheless, whether it was
my predecessor, my law partner or me, Frank Wright and Aaron Katz have been relentless in their attacks having filed
17 (Wright 10, Katz 7) of the 22 OML complaints against the District during that time peried.

Additionally, please click into this drop box link:

https://www.dropbox.com/s/b6rshzk663mtjvf/Wright_Frank_Highlights.mp4?d|=0

This link will open up a video depicting excerpts of what Frank Wright has said and how he has acted at meetings
over the fast eighteen months. You will see a person who engages in slander, personal attacks and every form of
insult and vitriol. Please pay particularly attention to the last several minutes where he cites out of context
conversations he has allegedly had with the OAG and/or the written decision you wrote finding no violation of the
OML, but admonishing legal counsel regarding compliance with the spirit of the OML. Clearly, Mr. Wright is using
OML complaints as a means to advance his political objectives and to harass the District. '

Again, rather than trade emails, perhaps we can speak by phone and work out what you need to complete your
investigation, including interviews with Trustees or Staff of IVGID. In any event, IVGID's formal response to the OML
complaint filed by Mr, Wright will be submitted to you by the agreed upon deadline at the end of the week.

Very truly yours -

Jason

On Dec 18, 2017, at 11:26 AM, Caroline Bateman <CBateman @ag.nv.gov> wiote:
Mr. Guinasso:

Unless the IVGID Trustees have retained you individually, you are counsel to the District, not to
its individual members. Rule 1.13 of the Nevada Rules of Professional Conduct (NRPC) clarifies
that an attorney employed or retained by an organization represents the organization, not the
individual members of the organization. | copied you on the emails to the trustees in the event
that you also represent one or more of the trustees in their individual capacities. At least one of
the Trustees have requested to speak to me without your attendance. Moreover, your
representation of IVGID does not include the potential penalties outiined in NRS 241.040 against
the trustees in their individual capacities. Therefore, Rule 4.2 does not apply to my
communications to the trustees. However, moving forward, | will direct all communications to
you, until advised otherwise.

Please note that if you are representing each of the trustees as individual clients, in addition to
the District as a body, that based on the allegations in the Complaint under File No. 13897-257,
there may be a conflict of interest between clients pursuant to NRPC Rule 1.7. Notably, your
representation of trustees Callicrate and Dent may be directly adverse to your representation of
the other trustees. Additionally, there may be a conflict to your own interests as you are a
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subject to the present investigation.

i have consulted with the State Bar’s Office of Bar Counsel regarding Rules 1.13, 4.2, and 1.7 for
clarification.

Regarding any attorney-client communications that you may have had with the IVGID trustees, |
can assure you that | will not violate the confidentiality of such communications or seek
information related to those communications unless they pertain to any stated purposed behind
the November 15, 2017 meeting.

In terms of the investigation timeline, although | was willing to accommodate your request for
an extension of time to file the Board’s response, | could not postpone my internal deadlines
based oh the extension of time. As you are aware, the OML provides a very limited time period
in which the Attorney General’s Office {OAG) can take action on a potential violation. As such, |
will be proceeding with my investigation, including issuing subpoenas, pending the receipt of
your response. However, please rest assure that | will not issue my final opinion until | receive,
review, and fully investigate your response.

Thank you for your cooperation as the OAG completes its investigation.

Sincerely,

Caroline

Caroline Bateman

Chief Deputy Attorney General

Boards and Open Government Division
Nevada Office of the Attorney General
T: 702.4586.0621

F:702.486.3773

CBateman@ag.nv.gov
<image00l.png>

This communication, including any attachments, contains confidential information and is
intended only for the individual or entity to whom it is addressed. Any review, dissemination, or
copying of this communication by anyone other than the intended recipient is strictly
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
delete all copies of the original message and any attachments from your workstation and

network mail system.

From: Jason D. Guinasso [mailto:jguinasso@hutchlegal.com]

Sent: Friday, December 15, 2017 11:12 AM

To: Caroline Bateman <CBateman{®@ag.nv.gov>

Cc: wong_trustee@ivgid.org; Pinkerton, Steve J. <steve_pinkerton @ivgid.org>; Devon Reese
<DReese@reesekintz.com>

Subject: Re: OML Complaint 13897-257

Ms. Bateman ~

I have reviewed the emails you sent after regular business hours at 5:42 p.m. on December
15, 2017, to each of the Incline Village General Improvement District’s (IVGID) Trustees

341



regarding your investigation into the Open Meeting Law complaint under File No. 13897-
257,

First, I object to you directly communicating with my clients regarding your investigation.
Our Nevada Rules of Professional Conduct specifically prohibit such communication. In
this regard, Rule 4.2 provides:

Communication With Person Represented By Counsel.

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by
law or court order.

You know I am legal counsel for IVGID. In your emails, you seek an opportunity to
further communicate with my clients concerning an investigation that would lead to legal
findings and conclusions. Under these circumstances, you should not have communicated
with any of them directly without my express permission,

Please be advised that IVGID will cooperate fully with your investigation. Nothing in this
communication should be construed as inhibiting or impeding your investigation. In this
regard, I am willing and able to set up times for you to interview the Trustees.

If you would like to communicate with my clients about your investigation, please be sure
any further communication comes through me.

Second, the subject matter of the complaint filed by Mr. Wright is a litigation non-meeting
that occurred on November 15, 2017, not a closed meeting, where ongoing litigation with
the District was going to be discussed. As you know, communication between an attorney
and the attormey’s client in a litigation non-meeting is privileged and confidential.
Therefore, 1 respectfully submit that any questions you may have about what was
discussed between me and my clients is prohibited and protected by the attorney client

privilege.

However, that being said, please be advised that, after we began the non-meeting, we were
not able to proceed with the non-meeting for three reasons: (1) We could not communicate
effectively in the wake of a power outage; (2) a dispute about whether one Trustee could
participate in the non-meeting could not be resolved; and (3) tensions between a few of the
Trustees resulted in uncivil discourse. Therefore, I concluded the non-meeting and offered
to meet with each Trustee individually, My recollection is that the litigation non-meeting
did not last more than ten minutes. Subsequent to this meeting, I did meet with four of the

five Trustees individually by phone or in person.

Finally, the fact that you are attempting to schedule a meeting with my clients to conduct
an interview regarding your investigation before I have completed the District response is
highly unusual. Based on my experience with your office when we have responded to
OML complaints, the OAG has always requested additional information and/or an
opportunity to interview my clients after a response has been filed to the OML complaint. I
am not sure why you believe interviews are necessary before our response to the complaint
has been submitted. If you will recall, I asked for an extension of time to file my response
to this complaint. Part of the reason for the request, was so that I could obtain statements
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from Trustees and District Staff who were present at the litigation non-meeting to confirm
that it was in fact a non-meeting and not a meeting or a closed session.

In closing, I respectful request that any further communications with my clients come
through me. Further, I request that you and I schedule a telephone conference to discuss
your investigation and how you would like to proceed.

I look forward to working with you to as you commence your investigation. Iam confident
you will find that there has not been a violation of the Open Meeting Law.

On Dec 14, 2017, at 5:42 PM, Caroline Bateman <CBateman(@ag.nv.gov>
wrote:

Good evening, Chairwoman Wong:

The Office of the Attorney General (OAG) is currently investigating an Open
Meeting Law complaint under File No. 13897-257. A copy of the complaint is
attached for your review.

As a part of my investigation, | would like to conduct a telephonic interview with
you regarding the Board’s meeting on November 15, 2017, You are welcome to
have counsel attend the interview with you. If possible, | would like the interview
to take place before December 28th. If you could provide me with a convenient
date and time, | would appreciate it.

Please let me know if you have any questions or concerns.
Thank you,

Caroline

Caroline Bateman

Chief Depuly Attorney General

Boards and Open Government Division
Nevada Office of the Attorney General
T: 702.486.0621

F:702.486,3773
CBateman@ag.nv.gov

<image00l.png>

This communication, including any attachments, contains confidential information
and is intended only for the individual or entity to whom it is addressed. Any
review, dissemination, or copying of this communication by anyone other than the
intended recipient is strictly prohibited. If you are not the intended recipient,
please contact the sender by reply e-mail and delete all copies of the original
message and any attachments from your workstation and network mail system.

<OML (257) - Complaint.pdf>
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Jason D. Guinasso
Partner

HUTCHISON & STEFFEN, PLLC
(775) 853-8746
hutchlegal .com

Notice of Confidentiality: The information transmitted is intended only for the person or entify to whom it is
addressed and may contain confidential and/or privileged material. Any review, retransmission, dissemination or
other use of, or taking any action in reliance upon, this information by anyone other than the infended recipient
is not anthorized.
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F KeyCite Red Flag - Severe Negative Treatment
Disapproved of by Nevada Yellow Cab Corp. v. Eighth Judicial Dist.
Court ex rel. County of Clark, Nev., March 8, 2007

105 Nev. 635
Supreme Court of Nevada.

Joseph 1. CRONIN, Esq., Petitioner,
v.
The EIGHTH JUDICIAL DISTRICT COURT of
the State of Nevada, In and For the COUNTY
QF CLARK, and The Honorable Joseph S.
Pavlikowski, District Judge, Respondents,
and
Ralph Engelstad, Betty A. Engelstad, individually
and d/b/a Imperial Palace Hotel and Casino,
Las Vegas, Nevada; The Imperial Palace, Inc.,
a Nevada Corporation, Real Parties in Interest. .

No. 19890.

1
Nov. 2, 1980.

Plaintiffs’ attorney petitioned for writ of certiorari or
mandamus to challenge order disqualifying him from
representing plaintiffs. The Supreme Court, Rose, I,
held that attorney's ex parte communications with
management level employees of defendant permitted
district court to disqualify him.

Petition denied.

Springer, J., filed dissenting opinion.

Waest Headnotes (8)

i) Mandamus
&= Specific Acts

Mandamus is properly used to challenge
orders  disqualifying  attorneys from
representing parties in actions that are
pending in district courts.

2 Cases that cite this headnote

2] Attorney and Client

131

4

31

&= Disqualification in General

Attorney's ex parte communications with
defendant's management level employees,
director of corporate security, its director
of human resources, and its chief of
uniformed security about plaintiffs' case
permitted district court to disqualify atiorney
from representing plaintiffs, even though
attorney did not intentionally viclate
prohibition against ex parte communications
and presented substantial, credible evidence
that defendant was systematically destroying
relevant evidence. Sup.Ct.Rules, Rule 182;

~ABA Rules of Prof.Conduct, Rules 4.2, 4,2

comment.

8 Cases that cite this headnote

Attorney and Client

&= Disqualification in General
Attorney and Client

%~ Power and Duty to Control
District courts have responsibility for
controlling conduct of attorneys practicing
before them and have broad discretion
in determining whether disqualification is
required in particular case.

6 Cases that cite this headnote

Appeal and Error

= Allowance of Remedy and Matters of
Procedure in General
District court's determination whether to
disqualify attorney will not be disturbed
absent showing of abuse of discretien.

2 Cases that cite this headnote

Attorney and Client
¢= Disqualification in General

In situation involving disqualification of
attorney, any doubt should be resolved in
favor of disqualification.

7 Cases that cite this headnote
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[6] Attorney and Client
&= Disqualification in General
District court deciding whether to disqualify
attorney must balance prejudices that will
inure to parties as result of its decision.

5 Cases that cite this headnote

N Attorney and Client !

@= Relations, Dealings, or Communications
with Witness, Juror, Judge, or Opponent
Neither attorney's negligence nor his
ignorance of prohibition against ex parte
communications with opposing parfy can
justify violation of rule. Sup.Ct.Rules, Rule
182.

2 Cases that cite this headnote

[8] Attorney and Client
&= Relations, Dealings, or Communications
with Witness, Juror, Judge, or Opponent
Neither client's interest nor opponent's
conduct justify communication with adverse
party that lawyer knows is represented by .
counsel. Sup.Ct.Rules, Rule 132,

4 Cases that cite this headnote

Attorneys and Law Firms
#1150 *635 Joseph I. Cronin, Minden, for petitioner.

Bell & Young and Craig Hoppe, Barker, Gillock, Koning,
Brown & Earley, Las Vegas, for real parties in interest.

*636 OPINION !

ROSE, Justice:

On December 14, 1984, James and Joan Scanlon were
paying guests at the Imperial **1151 Palace Hotel
in Las Vegas. While they were in their room on that
date, a man dressed in a “hotel service type” uniform
appeared in the room, robbed the couple and raped Joan

Secanlon. Consequently, in 1986, the Scanlons commenced
an action against the Imperial Palace Hotel and its owners
(collectively referred to as Imperial Palace). On August
9, 1988, the Scanlons, represented by petitioner (Cronin),
filed in the district court an amended complaint seeking
damages from the Imperial Palace for, among other
things, negligently failing to provide adequate security for
the guests of the hotel.

Prior to the filing of the amended complaint, on either
July 19, 1988, or July 21, 1988, Mick Shindell, the director
of corporate security at the Imperial Palace, received a
call from the hotel PRX that attorney Cronin was waiting

to see him and to serve some papers on him.? Cronin
was escorted to Shindell's office and served the papers. It
appeared to Shindell that Cronin knew he was the director
of corporate security, and Shindell assumed that *§37
his position in the hotel management structure was the
reason that he was being served with the papers, Shindeli
conversed with Cronin for about 10 minutes, and then
walked Cronin to the front of the hotel. Before Cronin left
the premises, Shindell told him that “somebody may call
him,” regarding the Scanion case.

Shindell called Cronin’s office in Minden the following
day. Shindell told Cronin that he wanted to meet with
him personally to discuss the Scanion case. Cronin was
receptive to the idea, and a meeting was scheduled.
Shindel! then mentioned his plan to meet with Cronin to
two other Imperial Palace employees, Shirley Albury and
Ed Steffen.

Cronin met with Shindell the following Wednesday at a
restaurant in Las Vegas. The megting lasted about one
and ope-haif hours at that location, and continued for an
additional hour at Shindell's home. During the meeting,
Shindeli told Cronin that he was ordered to destroy any
documents in his files which indicated that the security
department at the fmperial Palace needed improvement.
Shindell also gave Cronin several documents from the
Imperial Palace during that meeting, Shortly afterwards,
Shindell told Shirley Albury and Ed Steffen of his meeting
with Cronin, Shindell telephoned Cronin the following
day, and informed him that Shirley Albury wanted to talk
to him.

Shirley Albury, the director of human resources at the
Imperial Palace, first met Cronin at Shindell's house in mid
or late July of 1988, within one week of her conversation

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2
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with Shindell, Albury informed Cronin of her job title
and duties at the Imperial Palace, and specifically asked
Cronin if she could talk to him. According to Albury,
Cronin did nothing to discourage her from talking to him.
During her initial three-hour meeting with Cronin, Albury
told Cronin that she was ordered to purge, and did purge
from several personnel files, information that might harm
the Imperial Palace in the Scanion case. According to
Albury, the files were purged during the hotel's process of

responding to a request for production of documents. 3

Albury met with Cronin on four subsequent occasions to
discuss various aspects of the Scanion case. Albury gave
Cronin a 4-5 inch stack of Imperial Palace documents
during the course of those meetings. The final meetfing
occurred at her home on September 8, 1988, when Cronin
stopped by her home, unannounced, while she, Shindell
and others were present. During the two hours that
Cronin was in Albury's house, Cronin showed Albury and
Shindell the draft of a document that he intended to file

in court.

*%1152 *638 IBd Steffen, the chief of uniformed
security at the Imperial Palace, met with Cronin on two
occasions. The first meeting was arranged by Shindell at
Steffen’s request. Although Steffen met with Cronin at
Shindell's home for about three hours, the two talked
about the Scanion case for only about fifteen minutes.
The second meeting with Cronin was not scheduled;
Steffen was simply present at Shindell's house when
Cronin stopped by. They discussed the Scanfon case,
and Cronin guestioned Steffen regarding certain Imperial
Palace documents. Steffen admitted giving documents to
Shindell, and assumed that the documents were forwarded

to Cronin.

On September 18, 1988, the Scanlons filed in the district
court a motion to strike the answer of the Imperial
Palace to the amended complaint, and for the entry of
judgment in favor of the Scanlons due to the alleged
willful destruction of evidence by the Imperial Palace.
That motion alleged that the Imperial Palace had ordered
hotel employees to purge embarrassing material from
the hotel's files. In particular, the motion alleged that
all security incident reports and crime reports predating
January 1, 1983, were destroyed. The motion also alleged
that personnel files concerning security employees were
purged of negative evaluations and other material that
might reflect negatively on the security in the hotel.

The Imperial Palace opposed the motion to strike, and
categorically denied destroying any documents, Further,
it labelled as untrue deposition testimony which indicated
that documents were destroyed, and stated that other
deposition testimony indicated that copies of the allegedly
destroyed documents were still in existence.

In September of 1988, during the pendency of the motion
to strike, the Imperial Palace filed in the district court
a motion for a temporary restraining order and for
a preliminary injunction. In that motion, the Imperial
Palace asseried that Cronin acted improperly when he
communicated with its employees without the consent
of its attorneys. See SCR 182 (a lawyer is prohibited
from communicating with an adverse party who is
represented by an attorney without the consent of the
attorney). Accordingly, the Imperial Palace asked that
Cronin be enjoined from engaging in any further ex parte
communications with its employees. The district court
issued a restraining order on September 20, 1988, Cronin
opposed the motion for a preliminary injunction,

On January 9, 1989, during the pendency of the request
for an injunction, the Imperial Palace filed in the district
court a motion to disqualify Cronin from representing the
Scantons in the action below. The Imperial Palace asserted
that, prior to his meetings *639 with Cronin, Shindell
had been present in meetings where settlement strategies
in the Scanfon case were discussed. Therefore, the Imperial
Palace argued that it was irreparably harmed by Cronin's
unauthorized interviews because of the “actual and the
potential disclosure of attorney-client and work product
disclosures” that occurred during those interviews.

[1] Cronin opposed the motion to disqualify arguing,
among other things, that considerations of public policy
excused his actions. On March 14, 1989, after a hearing,
the district court entered an order granting the motion to

disqualify, This proceeding followed. 4

[2] Cronin contends in his petition that the district court
incorrecily determined that he communicated with an
adverse party when he spoke with the employees of the
Imperial Palace regarding the Scanlon case. Cronin asserts
that the employees contacted him initially, and that he did
not speak with employees of the Imperial Palace who had
managing authority for the hotel. Further, he states that
none of the employees he interviewed had any authority to

WESTLAW @ 2017 Thomson Reuters. No claim to original U.8. Government Works. 3
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control the litigation below. Therefore, Cronin contends
that the district court erred in determining that he
violated SCR 182 when he interviewed the employees
of the Imperial Palace. See **1153 Wright by Wright
v. Group Health Hosp., 103 Wash.2d 192, 691 P.2d
564, 570 (1984) (the provisions of DR 7-104(A}(1), the
predecessor to SCR 182, did not prohibit a lawyer
representing the plaintiff in a medical malpractice action
from interviewing, ex parte, “nonspeaking/managing
agent employees” of the defendant).

The Imperial Palace correctly notes, however, that the
Wright case interpreted DR 7-104(A)(1). That rule was
superseded in Nevada by SCR 182, which states:

In representing a client, a lawyer
shall not communicate about the
subject of the representation with
a party the lawyer knows to be
represented by another lawyer in the
matter, unless the lawyer has the
consent of the other lawyer or is
authorized by iaw to do so.

The Nevada Rules of Professional Conduct are taken
from the ABA Model Rules of Professional Conduct. See
SCR 150(1), Although the preamble and comments to the
Model Rules were *640 not adopted by this court, those
materials “may be consulted for guidance in interpreting
and applying the Nevada Rules of Professional Conduct,
unless there is a conflict between the Nevada Rules and the
preamble or comments.” SCR 150(2). SCR 182 was taken
verbatim from Model Rule 4.2. Comment 2 to the Model
Rule 4.2 provides in pertinent part:

In the case of an organization, this
Rule prohibits communications by
a lawyer for one party concerning
the matter in representation with
persons having a managerial
responsibility on behaif of the
organization, and with any other
person whose act or omission in
conmection with that matter may
be imputed to the organization
for purposes of civil or criminal
liability or whose statement may
constitute an admission on the part
of the organization. If an agent
or employee of the organization is

represented in the matter by his or
her own counsel, the conseant by
that counsel to a communication
will be sufficient for purposes of this
Rule....

31 M)
the responsibility for controlling the conduct of attorneys
practicing before them. See Trust Corp. of Montana v.
Piper Aireraft Corp., 701 F.2d 85 (Oth Cir.1983); Boyd
v, Second Judicial District Court, 51 Nev, 264, 274 P.
7 (1929) (district court has inherent power to enjoin an
attorney from representing conflicting interests). Further,
the district courts have broad discretion in determining
whether disqualification is required in a particular case,
and that determination will not be disturbed by this
court absent a showing of abuse of that discretion. See
Schloetter v. Railoe of Indiana, Inc., 546 F.2d 706 (7th
Cir.1976). See also Collier v. Legakes, 98 Nev. 307, 646
P.2d 1219 (1982) (disqualification of prosecutor's office
rests in the diseretion of the district court); Round Hill Gen.
Imp. Dist. v. Newman, 97 Nev, 601, 637 P.2d 534 {1981)
(mandamus will issue to control an arbitrary or capricious
exercise of discretion by a district court). Finally, in a
situation involving the disqualification of an attorney, any
doubt should be resclved in favor of disqualification. See
Hullv. Celanese Corporation, 513 F.2d 568 (2nd Cir.1975).

[6] Although the district court has wide Ilatitude
in determining whether to disqualify counsel from
participating in a given case, its discretion in such cases
is not unlimited. The district court must balance the
prejudices that will inure to the parties as a result of
its decision. See *641 Shelton v. Hess, 599 F.Supp.
905 (5.D. Tex.1984). Therefore, to prevail on a motion
to disqualify opposing counsel for an alleged ethical
violation, the moving party must first establish “at least
a reasonable possibility that some specifically identifiable
impropriety did in fact occur.” Jd. at 909, Moving counsel
must also establish that “the likelihood of public suspicion
or obloquy outweighs the social interests which will be
served by a lawyer's continued participation in a particular
case.” Id.

[7] In the present case, it is undisputed that Cronin
had repeated and pervasive ex parte communications with
management level employees of the Imperial Palace to
discuss the Scanlon case. He met with Mick Shindell
twice, Shitley Albury five times and Ed Steffen twice. He

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4
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received **1154 extensive records from the three. Cronin
admitted in a deposition that he knew that Mick Shindel
was the executive in charge of the security department at
the Imperial Palace prior to his first meeting with Shindell.
Cronin also admitted in an affidavit filed below that he
had interviewed three current management level employees
of the Imperial Palace. Those documents belie Cronin's
statement in this proceeding that he communicated only
with “non-speaking/managing” employees of the Imperial
Palace. It is clear that Cromin knew that each of the
persons he interviewed was a high-ranking employee of
the Imperial Palace. Although we do not believe that
Cronin intentionally violated SCR 182 when he met with
the employees of the Imperial Palace, neither Cronin's
negligence nor his ignorance of the rule can justify his
conduct. See In re Lewelling, 296 Or. 702, 678 P.2d
1229, 1230 (1984). Thus, the district court was clearly
confronted with “at least a reasonable possibility” that a
specifically identifiable impropriety did occur.

I8] The second determination, whether the likelihood
of public suspicion or oblogquy outweighs the social
interests that would be served by Cronin's continued
participation in the Scanlon case, is not as easy as
the first. This court has previously characterized as
reprehensible the conduet of an attorney who engages in
ex parte communications with an opposing party who
is represented by counsel. See Holiday Inn v. Barnett,
103 Nev. 60, 732 P.2d 1376 (1987). As outlined at the
beginning of this opinion, however, Cronin was presented
with substantial amounts of credible evidence that the
Imperial Palace was systematically destroying evidence
relevant to the Scanlon case. Indeed, if the allegations
of wrongdoing by the Imperial Palace contain even 2
scintilla of truth, public suspicion and obloquy could
be fostered by Cronin's *642 disqualification. We note,
however, that by failing to disclose evidence of the
Imperial Palace's alleged fraud to the district court at
the earliest opportunity, Cronin may have become an
unwitting participant in that alleged fraud. In this regard,
we note that upon receiving evidence of the alleged fraud,
Cronin apparently increased his demand for settlement
from $750,000 to $5,000,000. Although this increased
settlement demand was undoubtedly prompted by the
allegedly improper acts of the Imperial Palace, and was
almost certainly in the best interests of the Scanlons,
neither a client's interests nor an opponent's conduct
justify communication with an adverse party that a lawyer

knows is represented by counsel. See Leweliling, 678 P.2d
at 1230; In re Scinvabe, 242 Or. 169, 408 P.2d 922 (1965).

The disqualification of Cronin inay impose a substantial
economic penalty on him as the dissent in this case points
out. And the real parties in interest may have committed
acts more serious than those of Cronin. However, it is
our obligation o review and act upon Cronin's conduct, a
member of the Nevada Bar. We are not now called upon
to determine the violations of the real parties in interest or
the penalties that should be imposed upon them. That is
initially left to other public officials and courts. Although
Cronin was faced with a difficult situation and conflicting
loyalties, we cannot overlook conduct that clearly violates
the letter and spirit of SCR 182.

Finally, we note that Cronin does not dispute the
allegation of the Imperial Palace that prior to meeting
Cronin, Mick Shindell was present at meetings with
attorneys for the Imperial Palace at which the Scanlon case
was discussed. This circumstance created a great potential
for disclosure of privileged material during Shindell's
meetings with Cronin, and thus constitutes another factor
that the district court could have used in determining that
the nature and extent of Cronin's conduct outweighed the
Scanlons' interest in being represented by counsel of their
choice, See Shelton, 599 F.Supp. at 909.

In light of the above, we conclude that the district
court properly balanced the interests of the parties below
when it resolved the motion to disqualify Cronin from
representing the Scanlons. The circumstances of this case
reveal no abuse of **1155 discretion by the district court;

therefore, we arc constrained to deny this petition. 3

YOUNG, CJ., and STEFFEN and MOWBRAY, 1],
concur.

SPRINGER, Justice, dissenting:

Tt is alarming to me that Imperial Palace, guilty of the
kinds of wrongdoing attributed to its management, should
be successful in having Mr. Cronin eliminated as counsel
in this case. Imperial Palace claims no prejudice that might
result from Mr. Cronin's continuing as counsel in this case
and paradoxically must rest its case on the collateral claim
of Mr. Cronin's wickedness in violating our rule, SCR 182,

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. ]
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The severance of the attorney-client relationship, the
denial to Mr. Cronin's clients of the right to counsel
of their choosing, does not scem to me to bear any
relationship to what, by all accounts, was al worst
an unintentional violafion of our rule. Aside from the
interests of the clients in this case, it does not seem to me
that summary removal of counsel for the plaintiffs in this
case is an appropriate penalty to be imposed upon the
attorney given even the worst possible interpretation of his

conduct in this case. 1

Footnotes

Rather than sever the attorney-client relationship in this
case, thereby punishing both client and attorney, I would
simply refer the matter to the Bar. If Mr, Cronin is claimed
to be guilty of an unintentional rule violation, it should
be dealt with in the same manner as other ethical and
disciplinary maiters are dealt with, To allow the trial
court's order to stand js, to my mind, to permit a great and
regrettable injustice to both Mr. Cronin and his clients.

Al Citations

105 Nev. 635, 781 P.2d 1150, 58 USLW 2326

1 Althaugh the petition names both Joseph Cronin and Louis Wiener, Jr., as petitioners, the petition is signed only by Cronin.
Further, only Cronin submilted an affidavit supporting the pelition, and the petition contains arguments that are relevant
only to Cronin. Therefore, it does not appear that Louls Wienar Is challenging the order of disqualification in this case.

destruction of documents,

The facts regarding the employees of the Imperial Palace are taken from the depositions of those employees.
There is no indication in the record that the attorneys representing the imperial Palace had any knowiedge of the alleged

Mandamus is used properly to chall/enge orders disqualifying attorneys from representing parties in actions that are
pending in the district courts, See Coflier v. Legakes, 98 Nev. 307, 646 P.2d 1219 (1982},
Cause appearing, we deny the parties' respective request for sanctions.

= U BN N

We cannot be blind to the fact that removal of Mr. Cronin as counset in this case will very probably result in a loss to
him of fees In the hundreds of thousands of doflars. Such a “fine” is painful indeed as a consequence for Mr, Cronin's
recelving information about Imperial Palace's attempt to corrupt the judiclal system. Also, it does not seem fair to me that
M. Cronin should be punished at the behest of Imperial Palace. The wrongdoer goes unpunished; the discoverer of the
wrongdoing is punished by being removed from the case. This is not right.

End of Document
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| KeyCite Yellow Flag - Negative Treatment
Declined to Follow by William D. and Barbara S. Tetherow, v. Rivier
COLLEGE, William J. Fasrelt and Therese Larochelle., N.H.Super.,
February 20, 2007

118 Nev. 943

Supreme Court of Nevada.

Dena PALMER, Appellant,
V.
PIONEER INN ASSOCIATES, LTD,,
a Limited Partnership, Respondent.

No. 382113.
|

Dec. 27, 2002,

The United States Court of Appeals for the Ninth Circuit
certified questions concerning application of Nevada
Supreme Court rule governing lawyer's ex parte contacts.
The Supreme Court held that: (1) managing-speaking
agent test applies to rule providing that in representing
a client, a lawyer shall not communicate about subject
of representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the
lawyer has consent of other lawyer or is authorized by
law to do so, and under that test, a party is an employee
who has Jegal authority to bind the corporation in a
legal evidentiary sense, and (2) Nevada does not follow
portion of ABA Model Rule's former comment providing
that contact is barfed with an organization's employee
whose admission may constitute an admission on part
of organization, nor does it follow the 2002 version
of thé comment which provides that in representing a
client, a lawyer shall not communicate about subject
of representation with a person lawyer knows to be
represented by another lawyer in the matter, unless lawyer
has consent of other lawyer or is authorized to do so by
law or a court order.

Questions answered.

West Headnotes (2)

[1]  Aitorney and Client
&= Relations, Dealings, or Communications
with Witness, Jurer, Judge, or Opponent

Managing-speaking agent test applies to rule
providing that in representing a client, a
lawyer shall not comniunicate about subject of
vepresentation with a party the lawyer knows
to be represented by another lawyer in the
matter, unless the lawyer has consent of other
lawyer or is authorized by law to do so, and
under that test, a party is an employee who
has legal authority to bind the corporation in
a legal evidentiary sense. Sup.Ct. Rules, Rule
182,

6 Cases that cite this headnote

2] Attorney and Chent

¢= Relations, Dealings, or Communications
with Witness, Juror, Judge, or Opponent
Nevada does not follow portion of ABA
Model Rule’s former comment providing
that contact is barred with an organization's
employee whose admission may constitute an
admission on part of organization, nor does
it follow the 2002 version of the comment
which provides that in representing a client, a
lawyer shall not communicate about subject
of representation with a person lawyer knows
to be represented by another lawyer in the
matter, unless lawyer has consent of other
lawyer or is authorized to do so by law or
a court order. ABA Rules of Prof.Conduct,
Rules 4.2, 4.2 comment,

7 Cases that cite this headnote

Attorneys and Law Firms

*%1238 *944 Hardy & Associates and lan E. Silverberg,
Reno, for Appellant,

MecDonald Carano Wilson LLP and Miranda Du and Pat
Lundvall, Reno, for Respondent.

Bradley Drendel & Jeanney, Reno, for Amicus Curiae
Nevada Trial Lawyers Association.

Rob W. Bare, Bar Counsel, and Felicia Galati, Assistant
Bar Counsel, Las Vegas, for Amicus Curiae State Bar of
Nevada.
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BEFORE THE COURT EN BANC.

OPINION

PER CURJAM:

In this matter, we are asked by the United States Court
of Appeals for the Ninth Circuit to answer two certified
questions:

1. In applying Supreme Court Rule 182 to an employee
of a represented corporation, does Nevada apply
the portion of the commentary to Model Rule 4.2
barring ex parte contact with an employee “whose
statement may constitute an admission on the part of
the organization”?

*045 2, If so, does Nevada interpret that portion of
the commentary by analogy to Fed.R.Evid. 801(d)
(2)(D), by application of agency principles, or by a
different analysis?

These questions concern the interpretation of SCR 182,
which is bascd on ABA Model Rule 4.2, as applied to
employees of organizational clients. The rule is commonly
referred to as the “no-contact” rule.

We note that while the matter has been pending, the
comment language at issue was deleted in the 2002
amendments to the ABA Model Rules, and new language
was adopted. As we never formally adopted the comments
to the Model Rules, we may interpret SCR 182 according
to the new version of the comment, the old version of the
comment, or some other basis.

We also note that a literal reading of the Ninth Circuit's
guestions could yield a result that offers no guidance: if
we decide that the language at issue does not apply, then
the answer to the first question is “no” and the second
question need not be addressed, but the Ninth Cirenit
would stitl not know what test Nevada uses in applying
SCR 182 to an employee of a represented organization.
We therefore rephrase the [irst question as follows, and
delete the second question:

What test does Nevada use in
applying Supreme Court Rule 182
to an employee of a represented
organization?

The federal district court determined that if an employee's
statement qualifies as a party-opponent admission under
FRE 801(d)}2)(D), then contact with the employee falls

within SCR 182's prohibition.’ We conclude that the
beiter test is the “managing-speaking agent™ test. We
adopt this test, as set forth in this opinion, in determining
whether contact with an employee of a represented
orpanization is barred by SCR 182.

FACTS

Dena Palmer applied for work as a waitress at the Pioneer
Inn Hotel and Casino in Reno, Nevada. She allegedly
also discussed possible positions as a deli food server and
a restaurant supervisor with Greg Zamora, Food and
Beverage Director. According to Palmer, Zamora told her
that she would be hired as a restaurant supervisor, but
when she arrived for work, Zamora told her she had been
rejected by one of Pioneer's general managers because she
was pregnant. Palmer allegedly told him that she believed
this was unlawful discrimination, but Zamora confirmed
that she would not be hired.

*#1239 Pioneer asserted that Palmer was never hired
because she did not complete Pioneet's standard hiring
progess. This process *946 begins with an initial
screening by Pioneer's human resources department,
followed by an interview with the department for which
the applicant wishes to work. At that interview, an
offer of employment may be extended, conditional upon
completion of the hiring process. Upon acceptance of a
conditional offer, the applicant is required to attend an
orientation, complete new hire forms, and obtain a police
work card. Pioneer argued that since Palmer completed
only the first two steps, initial screening and an interview
with the appropriate department, she was never actually
hired. Palmer essentially maintained that she attempted to
complete the hiring process, but was prevented from doing
so when Zamora revoked the offer of employment and
told her she would not be hired because of her pregnancy.

Pioneer also asserted that only a deli food server position
was available at the time Paimer applied, and that Palmer
rejected this position because the required hours conflicted
with her other job as a waitress at the Olive Garden.
According to Pioneer, as no positions for a waitress or
restaurant supervisor were available at the time, Palmer
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could not have been offered these positions. In contrast,
Palmer claimed that Zamora gave her the restaurant
menus and a pamphlet on supervisor responsibilities to
study, and told her the dress code requirements for the
position. Palmer alleged that in reliance on the offer of this
better position, she quit her job at the Olive Garden and
purchased clothing suitable for a supervisor, Additionally,
Palmer argued that she would never have quit her job at
the Olive Garden if she did not believe that she had been

hired.

When Palmer was not hired, she retained counsel almost
immediately. Palmer's attorney informed Pioneer by letter
dated February 27, 1997, that he intended to file an
action on her behalf. In early March 1997, Palmer lodged
a complaint with the Equal Employment Opportunity

Commission. 2 Pioneer retained counsel to represent it in
the matter, and counsel sent a letter to Palmer's attorney
informing him of the representation.

In April 1997, George Kapetanakis, then an executive

sous chef at Pioneer,3 contacted Palmer's attorney.
Following their discussion, Kapetanakis signed an
affidavit, prepared by Palmer's attorney, which stated:
“during the month of January, 1997, I witnesse[d] Mr.
Greg Zamora interviewing ... [Palmer] .... I inquired of
Mr. Zamora whether he intended to hire [her] at *947
which time Mr. Zamora told me that he had already hired
her.” Kapetanakis's job was a supervisory position that
involved running Pioneer's main kitchen.

Palmer received a ripht-to-sue letter from the EEOC.
On July 9, 1997, Palmer filed an action in federal court
alleging pregnancy and gender discrimination under Title

VIL* and pendent state Jaw claims.

Pioneer moved to disqualify Palmer's counsel under SCR

182 based on his ex parte contact with Kapetanakis. 3
The federal magistrate judge found that Kapetanakis
was a supervisor who had responsibility for interviewing
and hiring cooks, dishwashers, and sous chefs, although
not waitresses, servers, or restaurant supervisors. The
magistrate concluded that, even though Kapetanakis
was not involved in hiring waitresses, food servers,
or restaurant supervisors (any of the positions Palmer
claims to have discussed with Zamora), “{blecause his
job responsibilitics **1240 included hiring employees,
he was in a position to make statements concerning the

hiring policies of Pioneer.” The magistrate then held that
counsel's contact with Kapetanakis constituted ex parte
contact with a represented party under SCR 182, and
sanctioned counsel by excluding the affidavit obtained
by the contact, precluding Kapetanakis from testifying
about the information contained in the affidavit, and
awarding fees and costs of $2,800 to Pioneer. After Palmer
filed an objection, the federal district court affirmed the
magistrate's order in its entirety.

Before trial, the district court dismissed two of Palmer's
claims on summary judgment. At trial, the jury found for
Pioneer. Palmer appealed the summary judgment, certain
rulings at trial, and the order imposing sanctions for her
counsel's ex parte contact. The questions certified by the
Ninth Circuit concern only the sanctions order.

DISCUSSION

SCR 182, Model Rule 4.2 and Comments
SCR 182 provides:

In representing a client, a lawyer
shall not communicate about the
subject of the representation with a
party the *948 lawyer knows to
be represented by another lawyer in
the matter, unless the lawyer has the .
consent of the other lawyer or is
authorized by law to do so.

This rule was adopted verbatim from the original version

of ABA Model Rule 4.2,6 which in turn was copied
almost verbatim from Model Code of Professiomal
Responsibility DR 7-104(A)(1). Before that, the same
general concept was contained in Canon 9 of the ABA

Canons of Professional Ethics, 7

The primary purpose of the rule is to protect the attorney-

client relationship from intrusion by opposing counsel. 8
It protects parties from unprincipled attorneys and
safeguards the attorney-client privilege. It also promotes
counsel's effective representation of a client by routing
communication with the other side through counsel, who
can present the information in a way most favorable to

the client,” Sanctions for violating the rule have included

disqualification of counsel, monetary sanctions, exclusion
of information obtained by ex parie contact, prohibition
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on the use of such information at trial, and production to
the organization's counsel of information obtained by ex
parie contact, including all or part of the work product

connected with the contact. 10

The rule's protections undisputedly extend to
organizational parties, who must act through their

directors and employees. 1 Accordingly, at least some of
the organization's agents must be viewed as the equivalent

of a “party” for the rule to have any effect. 12 A conflict
between policies arises, however, On one hand, *949
the rule's protective purposes are best served by defining
this pool of agents broadly. On the other hand, defining
the pool more narrowly fosters the use of informal
discovery methods, which further the #*1241 prompt
and cost-effective resolution of disputes. Moreover, a
narrower definition affords a reasonable opportunity for

pre-litigation investigation under Rule 11, 3 The question
then becomes how to apply the rule in a way that best
balances the competing policies.

The ABA has attempted to provide some guidance in this
area in its comments to the Model Rules. SCR 150(2)
explains that the comments to the ABA Model Rules
were not adopted by this court, but can be consulted
for guidance. In our two published opinions on SCR
182, we have considered the comments, as they stood
at the time of those decisions, in interpreting the rule.

In Cromin v. District Court,'* we followed a portion
of the 1983 comments providing that communications
with managerial-level employees of a corporate client are
included within SCR 182's scope. In the other case, In

re Discipline of Schaefer, B we rejected a portion of the
1995 comments that suggested that a lawyer representing
himself in a matter was not included within the rule's

scope.

The pertinent part of the 1995 comments to Model Rule

4.2, in effect at the time of the federal district court's

decision and the Ninth Circuit's certification order, 16 5

as follows, with emphasis added:

In the case of an organization, this Rule prohibits
communications by a lawyer for another person or
entity concerning the matter in representation with
persons having a managerial responsibility on behalf
of the organization, and with any other person whose

act or omission in connection with that matter may be
imputed to the organization for purposes of civil or
criminal liability or whose statement may constitute an
admission on the part of the organization. If an agent
or employee of the organization is represented in the
matter by *950 his or her own counsel, the consent by
that counsel to a communication will be sufficient for
purposes of this Rule. Compare Rule 3.4(f) [concerning
propricty of a lawyer's request that a person other than

a client refrain from voluntarily giving informalion], 17
As noted above, the emphasized portion of the comment
is at issue in this case. ’

The comments to Model Rule 4.2 were substantially

revised in the 2002 amendments to the Model Rules, 13
well after the conduct in this case took place, and after the
certification order was entered. While they were available
in draft form at the time of the certification order and
when the parties filed their briefs with this court, they
had not yet been approved. As amended, the pertinent
comment reads:

In the case of a represented organization, this Rule
prohibits communications with a constituent of the
organization who supervises, directs or regularly
consults with the organization's lawyer concerning the
matter or has authority to obligate the organization
with respect to the matter or whose act or omission
in connection with the matter may be imputed to the
organization for purposes of civil or criminal liability.
Consent of the organization's **1242 lawyer is not
required for cormnmunication with a former conslituent.
If a constituent of the organization is represented in
the matter by his or her own counsel, the consent
by that counsel to a communication will be sufficient
for purposes of this Rule. Compare Rule 3.4(f). In
comumunicating with a current or former constituent
of an organization, & lawyer must not use methods of
obtaining evidence that violate the legal rights of the

organization. See Rule 4.4, 1
The amendment deletes the portion of the earlier comment
at issue in this matter. According to the Ethics 2000
Commission's Report overview, the amendments to Rule
4.2 were part of the commission's effort to “[c]larif]y]
existing rules and Comment to *951 provide better
guidance and explanation to lawyers,” specifically, to
“clarifly] application of the Rule to organizational

clients.”?® In particular, the Reporter's Explanation of

WESTLAW ® 2017 Thomson Reuters. No ¢laim to original U.S. Government Works. 4

35



Palmer v. Pioneer Inn Associates, Ltd., 118 Nev. 943 (2002}

58 'P.3d 1237, 90 Fair Empl.Prac.Cas. (BNA) 1042

Changes states that the “admission” clause was deleted
because it had been misapplied to situations when an
employee's statement could be admissible against the
organizational employer, when the clause was only ever
intended to encompass those few jurisdictions with a
law of evidence providing that statements by certain
employees of an organization were not only admissible

against the organization but could not thereafter be

controverted by the organization. a

The recent amendments, and the reasons for them, are
relevant to our consideration of the issue, particularly
because the former comment was never binding on
Nevada lawyers, and so retroactivity is not a concern,

Various tests for determining which employees are
included within the rule's scope

Many competing policies must be considered when
deciding how to interpret the no-contact rule as applied
to organizational clients: protecting the attorney-client
relationship from interference; protecting represented
parties from overreaching by opposing lawyers;
protecting against the inadvertent disclosure of privileged
information; balancing on one hand an crganization's
need to act through agents and employees, and
protecting those employees from overreaching and the
organization from the inadvertent disclosure of privileged
information, and on the other hand the lack of any
such protection afforded an individual, whose friends,
relatives, acquaintances and co-workers may generally
all be contacted freely; permitting more equitable and
affordable access to information pertinent to a legal
dispute; promoting the court system's efficiency by
allowing investigation before litigation and informal
information-gathering during litigation; permitting a
plaintiff's attorney sufficient opportunity to adequately
investigate a claim before filing a complaint in accordance
with Rule 11; and enhancing the court's truth-finding role
by permitting contact with potential witnesses in a manner
that allows them to speak freely.

Various courts have formulated several tests for
determining who is encompassed within the no-contact
rule. Most of the tests attempt to interpret the former
comment to Model Rule 4.2, At one extreme is the
“blanket” test, which prohibits contact with *952 current
and former employees of an organizational client; at the
other is the “control group” test, which covers only high-

level management employees. Several tests fall in the
middle, including a party-opponent admission test, a case-
by-case balancing test, and a “managing-speaking agent”
test. Finally, a test crafted by the New York Court of
Appeals expressly disclaims any reliance on the former
comment, but is admittedly based on the “managing-
speaking agent” test.

Blanket test

The blanket test prohibits all contact, and appears to have
been adopted in very few published decisions. A. federal
district court **1243 has concluded that a blanket rule
prohibiting all contact sets a bright-line rule that is easily

foliowed and enforced. > That court also opined that
depositions were more “reliable and ethically sound” than

N ' . 2
informal interviews, 23

The primary advantage of this test is its clarity: no
employees of a represented organization may be contacted
by opposing counsel, It also offers the most protection for
the organization. The cost of these advantages, however,
is very high. A complete prohibition on informal ex
parte contact greatly limits, if not eliminates, counsel's
opportunity to properly investigate a potential claim
before a complaint is filed, as required by Rule I1.
Also, the rules of civil procedure, especially the discovery
rules, are designed to afford parties broad access to
information, and informal interviews are a cost-effective
way of gathering facts, as opposed to more expensive

depositions, which preserve facts. %

Party-opponent adinission test

The test based on the hearsay rule appears to encompass
almost as many employees as the blanket test, and is
the test adopted by the federal district court in this
matter. This test encompasses within the ethical rule any
employee whose statement might be admissible as a party-
opponent admission under FRE 801(d)(2)(D) *953 and

its state counterparts. 25 According to the evidence rule,
an employee's statement is not hearsay, and thus is freely
admissibie against the employer, if it concerns a matter
within the scope of the employee's employment, and is
made during the employee's period of employment.

The courts adopting the party-opponent admission test
have concluded that the former comment's reference to
“admissions” was clearly meant to incorporate the rules
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of evidence governing admissions, In Brown v, St. Joseph

County, 26 an Indiana federal district court gquoted a
leading treatise in reasoning that the evidentiary test gave
“ ‘g sound practical cast to the rule: those who can hurt
or bind the organization with respect to the matter at hand
are off limits except for formal discovery or except with
the consent of the entity's lawyer.” ”

This test’s primary advantage is that if protecis the
organization from potentially harmful admissions made
by its employees lo opposing counsel, without the
organization's counsel's presence. The organization's
interest in this regard is particularly strong because such
admissions are generally recognized as a very persuasive

form of evidence, 21

The drawback of this test is that it essentially covers ail
or almost all employees, since any employee conld make
statements concerning a matter within the scope of his or
her employment, and thus could potentially be included

within the rule.?® Thus, the party-opponent admission
test can effectively serve as a blanket test, thus fimstrating

the **12d4 search for truth.”® An attorney attempting
to comply with Rule 11's requirements would be faced
with two unenviable choices. The first option would be
not to contact persons who might be the best, if not the
only, source of corroborating information. This option
would ensure that the attorney complies with SCR 182's
prohibitions, but would result in the attorney's failure to
comply with Rule 11. The second option *954 would be
for the attorney to second-guess what an employee might
say, in an attempt to determine whether contact might be
permissible, which would result in the attorney risking an

SCR 182 violation. *°

In addition, a party admission may be challenged through
impeachment of the witness, by presenting contradictory

evidence, or by explaining the admission. 3 Accordingly,
itis not clear that this test properiy balances the competing
policies,

Managing-speaking agent test

The managing-speaking agent test appears to have
evolved before the iests discussed above, in response
to a United States Supreme Court case discussing the

scope of the attorney-client privilege as applied to an

organizational client. In Upjoin Co. v. United States, 32

the Court held that the privilege was not restricted to
an organization’s “confrol group.” Rather, the Court
held that mid- and even low-level employees could
have information necessary to defend against a potential
claim, and thus communications between such employees
and counsel were protected by the privilege. While
acknowledging that the Upjohn opinion did not expressly
apply to the no-contact rule, the courts adopting the
managing-speaking agent test in Upjolin 's wake reasoned
that the protection afforded an organization under the no-
contact rule should be commensurate with that afforded
by the attorney-client privilcgc.33 At the same time,
relying on dicta in Upjohin stating that confidential
communications, not facts, were entitled to protection,
these courts determined that the rule should not be
expanded so broadly that informal investigation through
ex parte interviews was restricted too severely.

Some courts adopting this test have done so without
reference to Model Rale 4.2's former comment, which
includes three categories of employees: those with
managerial responsibility, those whose acts or omissions
could be imputed to the organization to establish
liability, or those whose statements could constitute an

admission by the organization. 3 Other courts applied the
former *955 comment in determining that the test best
interpreted one or more categories of employees listed in

the former comment. > No court appears to have adopted

precisely the same statement of the test. 36

In all of its formulations, the managing-speaking agent
test restricts contact with **1245 those employees
who have “speaking” authority for the organization,
that is, those with Jlegal authority to bind the

organization, 3 Which employess have “speaking”
authority is determined on a case-by-case basis according
to the particular employee's position and duties and the
jurisdiction’s agency and evidence law, This is the essence
of the test as set forth in the most-cited case adopting it, the
Washington Supreme Court’s opinion in Wright by Wright

v. Group Health Hospital. 38

Beyond this common factor, the test has sometimes
included other employees. For example, in jurisdictions
with an evidence rule similar to FRE 801(d){2)(D), courts
have applied the evidence rule in determining which
employees “speak” for the organization, thus yielding a
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result similar to the party-opponent admission test, ¥
Also, some courls have used this test to interpret one
or another of the categories in Model Rule 4.2's former
comment, but have also referred to the other categories,

including those employees whose conduct could be

imputed to the organization. 40

Courts adopting this test have concluded that it
best balances the competing policies of protecting the
organizational client from overreaching by opposing
counsel through direct contact with its employees and
agents, and the adverse attorney's need for information
in the organization's exclusive possession that *956 may
be too expensive or impractical to obtain through formal

discovery. 4 They also note, relying on Upfoim 's dicta,
that the rule's purpose is not to protect an organization

from the revelation of prejudicial facts, thus disapproving

of the party-opponent admission test, 42

The test's primary drawback is its lack of predictability. 43
As noted above, several of the courts purporting to
adopt the test have stated and applied it very differently.
In addition, because the test relies on a particular
jurisdiction's agency and evidence law, its application may
yield divergent results.

Control group test

The final test that interprets the former comment to the
rule is the “control group™ test, This test encompasses
only those top management level employees who have
responsibility for making final decisions, and those
employees whose advisory roles to fop management
indicate that a decision would not normally be made

without those employees’ advice or opinion. 4

This test serves the policies of preserving the availability
of witnesses, reducing discovery costs by permitting
informal interviews of a broad range of employees, and
affording the best opportunity for pre-litigation fact
investigation, 45 The test has become disfavored following
the Upjohn decision, because the control group test is
narrower than the attorney-client privilege rule approved
in that case. % Also, it lacks predictability because it is
not always clear which employees fall within the “control

Case-by-case balancing test
A few courts have adopted a case-by-case balancing

al:nproach.d’8 Under this test, the **1246 particular
facts of the case must be examined to determine what
informal contacts may be appropriate in light *957
of the parties’ specific needs, Factors to be considered
are the claims asserted, the employee's position and
duties, the employer's interests in protecting itself, and
the alternatives available to the party seeking an informal

interview. % Results under the test have varied. % The
pertinent cases do not address counsel’s difficulty in
applying this test before an actual interview, to determine
whether the interview might later be found to be a
rule violation. Rather, it appears that this test has been
applied only when a lawyer sceks prospective guidance
from a court, and it has not been used in making an
after-the-fact determination of whether an attorney has
violated the ethical rule. While this approach offers a fact-
specific application of the no-contact rule and has some
practical appeal in those situations when counsel seeks
court guidance before making an ex parte contact, it is
not at all predictable and does not have a sound analytical
basis, Also, ex parte contact is most useful and necessary
in the pre-litigation stage, when counsel is complying with
his or her Rule 11 obligation to investigate whether a
valid claim exists. A test that requires court intervention
before contact may be made does not further the purpose
of permitting an adequate investigation under Rule 11.
Accordingly, while the balancing approach may be useful
in certain limited situations, it cannot feasibly be applied
as a universal standard for interpreting SCR. 182,

New York rest '
Finally, an additional test has been formmlated by the

New York Court of Appeals in Niesig v. Team I, 51 which
explicitly rejects reliance on the formet comment. The test

is often referred to as the “alter ego” test. 52 The court
rejected the blanket test as too broad, and the control
group test as too narrow. It also expressed dissatisfaction
with the existing intermediate tests, because they were too
uncertain in application. Instead, while acknowledging
that any non-blanket rule engendered some uncertainty,
the court formulated its own test:

wnd
group. 7 - *958 The test that best balances the competing
interests, and incorporates the most desirable elements
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of the other approaches, is one that defines “ party” to
include corporate employees whose acts or omissions in
the matter under inquiry are binding on the corporation
(in effect, the corporation’s “ alter egos”) or imputed
to the corporation for purposes of its liability, or
employees implementing the advice of counsel. All

Pioneer also relies on the Restatement { Third} of the Law
Governing Lawyers, which provides that attorneys are
prohibited from contacting employees whose statements
“would have the effect of binding the organization with

respect to proof of the matter,” "8 Ppioneer argues that
this language is the same as applying the party-opponent

other employees may be interviewed informally. 53
admission test to interpret the “admission” clause.

In particular, the court noted that its test “would clearly
permit direct access to employees who were merely

witnesses to an event for which the corporate employer ~ The Restatemnent is considerably narrower, however,

because the party-opponent admission test does not bind
the organization to the admission—while the admission
is admissible, the organization is free to offer evidence
_contradicting the admission and/or impeaching the party

is sued.” > This test has since been adopted by several

courts. 33

Orne advantage of the New York test is that it balances
the protection afforded to the organization with the
need for informal investigation, although it may go too
far in protecting the organization by including **1247
those employees whose conduct may be imputed to the
organization, Its disadvantage, as admitted by the Niesig
court, is that any non-blanket rule has an element of
unpredictability, and so in close situations it may be
difficult to determine whether a particular employee is
within its scope. In particular, as with the managing-
speaking agent test on which the New York test is based,
it may be difficult to determine which employces have
sufficient authority to “bind” the organization.

who made it. ° The comments to the Restatement itself
indicate that it in no way advocates a standard based
on the party-opponent admission rule, but rather that its

proposed rule follows the New York approach. 60

In its amicus brief, the Nevada Trial Lawyers Association
argues that the “admission” clause should not be followed,
and cites heavily to the Bthics 2000 Commission's reports

and drafts. 9! In the event this court decides to follow
the “admission” clause, the NTLA essentially repeats
Palmer's arguments that a managing-speaking agent
test should be adopied rather than the party-opponent

The arguments of the parties and amici
_Palmer first argues that the “admission™ clause of the

former comment should not be followed. %6 She contends
that it is difficult for an attorney who is attempting to
comply with Rule 11 while not violating ethical rules.
According to Palmer, the former comment thus chills
proper representation of clients against an organizational
opponent. Instead, Palmer advocates the New Yok test.
In the event this court decides to apply the “admission”
clause, Palmer argues that the party-opponent admission
test relied upon by the district court is too broad, and that
the managing-speaking agent test should be adopted.

#9059 Pioneer argues that this court should apply the
“admission” clause, and relies on this court'’s citation
to the comments generally in Cromin and Schaefer. 51
Pioneer further argues that the federal district court
appropriately applied the party-opponent admission fest,
because any other test renders the “admission” clause
superfluous.

admission test.

Finally, in its amicus brief, the state bar recommends that
the “admission” clause be rejected, and that we adopt the
test crafted by the New York Court of Appeals. The state
bar strongly argues that the policies behind the rule are
best served by the New York test. In a final paragraph, the
state bar recommends that in the event this court applies
the “admission” clause, the managing-speaking agent test
would be preferable.

*960 Analysis

[1] We conclude that the managing-speaking agent
test, as set forth below, best **1248 balances the
policies at stake when considering what contact with
an organization's representatives is appropriate. The test
protects from overbearance by opposing counsel those
representatives who are in a position to speak for and
bind the organization during the course of litigation, while
still providing ample opportunity for an adequate Rule 11
investigation.
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In addition, we conclude that the United States Supreme
Court's reasoning in Upjohn, while explicitly addressing
only the attorney-client privilege, applies with equal force
to the no-contact rule, in that the purpose of SCR
182 is to protect the attorney-client relationship, not to
protect an organization from the discovery of adverse

facts. 2 The managing-speaking agent test best fulfills
this purpose by not being over-inclusive. In particular, the
managing-speaking agent test adopted by this court does
not protect the organization at the expense of the justice
system's truth-finding function by including employees
whose conduct could be imputed to the organization
based simply on the doctrine of respondeat superior.
Finally, while any non-blanket rule has some uncertainty,
we conclude that the test is sufficiently clear to provide

significant gnidance to counsel. 63

[2] In embracing the managing-speaking agent test, we
do not adopt Model Rule 4.2's former comment. Also, we
do not follow the 2002 comment, which essentially tracks
the New York test. Rather, SCR 182 should be interpreted
according to the managing-speaking agent test as set forth
by the Washington Supreme Court in Wright by Wright v.

Group Health Hospital: 64

[Tlhe best interpretation of “party” in litigation
involving corporations is only those employees who
“have the legal authority to “bind” the corporation in a
legal evidentiary sense, i.e., those employees who have
“speaking authority” for the corporation.... It is not
the purpose of the rule to protect a corporate party
from the revelation of prejudicial facts. Rather, the
rule's function is to preclude the interviewing of those
corporate employees who have the authority to bind the

corporation.

*961 ... [Elmployees should be considered “parties”

for the purposes of the disciplinary rule if, under
applicable [state] law, they have managing authority
sufficient to give them the right to speak for, and
bind, the corporation.

In applying this test, we specifically note that an
employee does not “speak for” the organization simply
because his or her statement may be admissible
as a party-opponent admission. Rather, the inquiry
is whether the employee can bind the organization
with his or her statement. Also, an employee for

whom counsel has not been retained does not become
a “represented party” simply because his or her
conduct may be imputed to the organization; while
any confidential communications between such an
employee and the organization's counscl would be
protected by the attorney-client privilege, the facts
within that employee's knowledge are generally not
protected from revelation through ex parte interviews

by opposing counsel, 65

A lawyer must have a reasonable opportunity to conduct
an investigation under Rule 11. This investigation would
be unduly hampered by an over-inclusive test, such
as the party-opponent admission test adopted by the
federal district court in this case. Such a test essentially
bars contact with all employees, because any employee
could make a statement concerning a matter within the
scope of his or her employment, which would then be
admissible under FRE 801(d)(2)(D) **1249 or a state
equivalent. A lawyer contacting the employee could not
know in advance whether the employee might make such
a statement, and so would be forced to choose between
foregoing information that could be useful and even
necessary to a proper investigation, or risking sanctions
for an SCR 182 viglation. Without doubt, an organization
is entitled to the protections afforded by SCR 182, but
just as for individuals, this protection is not unlimited.
The managing-speaking agent test most appropriately
balances these competing interests, and so it is the test we
adopt.

CONCLUSION

Nevada does not follow the portion of the ABA Model
Rule 4.2's former comment providing that contact is
barred with an organization’s employee whose admission
may constitute an admission on the part of the
organization, nor does it follow the 2002 version of the
comment., Rather, in interpreting SCR 182 as *962
applied to employees of an organization, we-adopt the
managing-speaking agent test. This test preserves the
protection afforded by SCR 182 to an organization, while
permitting sufficient flexibility to conduct an adequate
pre-litigation investigation.

WESTLAW © 2017 Thomson Reuters. No claim to ariginal U.S. Government Works. 9
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Footnotes

47 B~ N w Ny -

Palmer v. Pioneer Holel & Casino, 19 F.Supp.2d 1157 {D.Nev.1998).

The record does not refiect that Patmer filed a complaint with the Nevada Equal Rights Commission—aonly the EEOC
complaint is mentioned.

it appears from the record that Kapetanakis later left Pioneer's employ, under hostile circumstances apparently arising
out of a workers' compensation dispute.

42 U.8.C. §§ 2000e to 2000e~17 {1984).

Palmer's counsel also contacted one other current employee and two former employees. Jennifer Walker, the current
employee, was a telephone operator, a non-supervisory position. The two former employees were Sarah Favero, an ‘on-
call banquet worker, and Donna Lorenz, who was Food and Beverage Director before Zamora. The federal district court
jound that counsel's contact with these individuals was not a viclation of SCR 182, and so they are not discussed in the
Ninth Circuif's order or this opinion.

3] See SCR 150(1); Model Rules of Profl Conduct R. 4.2 (1983). Model Rule 4.2 was amended in 1995 to replace the
word “party” with “person,” to clarify that communications occurring before litigation but after a dispute had arisen
were encompassed within the rule. See Mode! Rules of Profi Conduct R, 4.2 (1995); 2 Geoffrey C. Hazard, Jr. & W.
William Hodes, The Law of Lawyering § 38.2 (2001). Nevada has never adopted this amendment. Model Rule 4.2
and its comments were amended in early 2002, when the ABA House of Delegates approved proposed changes to
the rules based on the Ethics 2000 Commission reporl. See Ethics 2000 Commission, at hitp:/ abanet.orgfoprie2k-
report_home.html! (2002). The 2002 amendments are discussed infra.

7 Felicia Ruth Reid, Comment, Ethical Limitations on Investigating Employment Discrimination Glaims: The Prohibition on
Ex Parte Contact with a Defendant's Employees, 24 U.C. Davis L.Rev. 1243, 1248 (1991).

8 Id. at 1250; see also ABA Center for Professional Responsibility, Annotated Model Rules of Professional Conduct 398
(41h ed.1999); Thomas W. Biggar, Discovery and Ethics: Dilemma in Interviewing Corporate Employees, 1 Nev. L.Rev.
1, 5 (1998).

9 Reid, supra note 7, at 1250-51.

10  Biggar, supra note 8, at 4-5.

11 id.at2

12 Id. at 1-2.

13  Reld, supra note 7, at 1252-53; Biggar, supra note 8, at 6; see also NRGP 11, Fed.R.CIv.P. 11. Inasmugh as the duties
imposed by the Nevada and federal versions of the rule are substantially the same, any reference in this opinion to "Rule
11" means both the federal and Nevada rules.

14 105 Nev. 635, 781 P.2d 1150 (1989).

15 117 Nev. 496, 25 P.3d 191, as madified 31 P.3d 365 (2001}, cert. denjed, 534 U.S. 1131, 122 S.Ct. 1072, 151 L.Ed.2d
974 (2002).

16  Intheoriginal 1983 verslon, this text was designated as Comment 2. in the 1895 revisions, it was renumbered Comment 4,
but the text did not change. in the 2002 revisions, it was renumbered Comment 7, and the text was changed substantially,
as discussed in this oplnion.

17  Model Rules of Profl Conduct R. 4.2 cmt. 4 {1935).

18  Model Rule 4.2 received only a minor change, to clarify that a court may permit or prohibit contact in a particular case.
The change reflects actual practice under the former version of the rule. As amended in 2002, Model Rule 4.2 reads as
follows (the added language is emphasized).

In representing a client, a lawyer shall not communicate about the subject of the representation with a péerson the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or & court order.
Model Rules of Prof'l Conduct R. 4.2 (2002},
19 fdR. 42cmt7
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20)  Charlotte Stretch, Overview of Ethics 2000 Commission and Report, at http://abanet.orgicpriel-ov_marQ2.doc (2002).

21 See Model Rule 4.2—Reporter's Explanation of Changes, at htip:// www.abanet.org/cpriruled2memo.htmi (Feb. 21,
2000).

20 Public Serv. Elec. & Gas v. Associated Elec, & Gas, 745 F.Supp. 1037 (D.N.J.1 990), superseded by rule amendment as
recognized in Klier v. Sordoni Skanska Const. Co., 337 N.J.Super. 76, 766 A.2d 761 {2001) {incorporating control group
test in text of rule as amended); see also Louis A. Stahl, Ex Parle Interviews with Enterprise Employees: A Post-Upjohn
Analysis, 44 Wash. & Lee L.Rev. 1181, 1196 (1987) (concluding that a blanket rule best serves the purpose of the no-
coniact rule: to provide effective representation to the client}.

23  Public Serv. Flec., 745 F.Supp. at 1043.

24  Biggar, supra note 8, at 6 (stating that SCR 182 “is an ethical rule, not a rule through which corporate parties should gain
the ability to control the flow of information to their adversaries”).

D5 See Cole v. Appalachian Power Co., 903 F.Supp. 875 (S.D.W.Va.1995); Brown v. St. Joseph County, 148 F.R.D. 246
(N.D.Ind.1993); University Palents, inc. v. Kligman, 737 F.Supp. 325 (E.D.Pa.1 990); see also Weeks v. Independent
School Dist. No. i-89, 230 F.3d 1201 {(10th Cir.2000} (purporiing to adopt the managing-speaking test, but applying FRE
801(d)(2)(D)} to determine which employees "speak” for the university}, cert. denied, 532 U.3. 1020, 121 S.Ct. 1959, 148
L.Ed.2d 755 (2001); id. at 1214~15 (Briscoe, J., concurring) {identifying the inconsistency in the majority's analysis, and
explicitly basing his concurrence on FRE 801(d}(2)(D)}; see also NRS 51 .035(3)(d) (mirroring FRE 801 (d)(2)(D)).

D6 148 F.R.D. at 254 {quoting 2 Hazard & Hodes, supra note 6, § 38.6, at 38-9).

D7  Reid, supranote 7, at 1274

28 Id at1277.

29  Blggar, supranote 8, at 15.

30 ldat3-4

31  Reid, supranote 7, at 1278; see also Chaffee v. Kraft General Foods, inc., 886 F.Supp. 1164 (D.N.J.1995) {explaining
the difference between a judicial admission, which is conclusively binding, and an evidentiary party admission, which
may be challenged); In re Applin, 108 B.R. 253 (Bankr.E.D.Cal.1989) (same).

32 449 1.8, 383, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981).

33  See Chancellor v. Boeing Co., 678 F.Supp. 250 (D.Kan.1988); Wright by Wright v. Group Health Hosp., 103 Wash.2d
192, 691 P.2d 564 (1984).

34  See Wright, 103 Wash.2d 192, 691 P.2d 564; Model Rules of Profi Conduct R. 4.2 cmt. 4 (1995).

35  See Chancellor v. Boging Co., 678 F.Supp. 250 {D.Kan.1988) (applying test to “adimission” category); Palmer v. Pionaer
Hotel & Casino, 19 F.Supp.2d 1157 (D.Nev.1998) (applying test to more clearly define former comment's "managerial”
category, but reasoning that other categories of former comment still apply).

36  Compare Weeks v. Independent School Dist. No. -89, 230 F.3d 1201 (10th Cir.2000) {purporting to adopt the managing-
speaking test, but applying FRE 801(d)(2){D} to determine which employees “speak” for the university), cert. denied, 532
U.S. 1020, 121 S.Ct. 1959, 149 L.Ed.2d 755 (2001), and Chancelfior, 678 F.Supp. 250 (implying that evidentiary rules
determine which employess have "speaking” authority), with Wright, 103 Wash.2d 192, 681 P.2d 564 {emphasizing that
only employees who could “bind” the organization are covered), and Porter v. Arco Metals, Div. of Atiantic Richfield, 642
F.Supp. 1116 (D.Mont.19886) (relying on Wright but stating the test differently).

37  See Chancellor, 678 F.Supp. at 253; Porter, 642 F.Supp. at 1118; Wright, 691 P.2d at 568.

38 103 Wash.2d 192, 691 P.2d 564.

30  See Weeks, 230 F.3d 1201, Chancellor, 678 F.Supp. 250.

40  See Chancellor, 878 F.Supp. 250; Palmer, 18 F.8upp.2d 1157.

41 See Wright, 691 P.2d at 569; see also Reid, supra note 7, at 1289-80.

42 Wright, 691 P.2d at 569,

A3 Reld, supranote 7, at 1291, Biggar, supra note 8, at 12.

A4 See Fair Automotive v. Car-X Service Systems, 128 Il App.3d 763, 84 I1.Dec. 25, 471 N.E.2d 554, 560 (1984).

45  Reid, supranote 7, at 1286.

46  Id. at 1286-87.

47  ld.at1287.
48  See Erickson v, Winthrop Laboratories, 249 N.J.Super. 137, 592 A.2d 33 (1991), superseded by rule amendment as
recognized in Klier v. Sordoni Skanska Const. Co., 337 N.J.Super. 76, 766 A.2d 761 (2001) (incorperating controf group
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49
50

51
52
53
54
55

56
57

58
58
60
61
62
63

64
65

test in text of rule as amended); Baistey v. Missisquoi Cemetery Ass'n, 167 Vt. 473, 708 A.2d 924 (1998) (purporting not
to choose between balancing test and New York test, but applying balancing test).

Ses Baisley, 708 A.2d at 933,

Compare Morrison v. Brandels University, 125 F.R.D. 14 (D.Mass.1989) {permitting ex parte contact by counsel for
the plaintiff professor, who was denied tenure, with professors sitting on the plaintiff's peer review panel; such contact
would appear to be prohibited under every other test), with Baisley, 708 A.2d at 933 (prohibiting ex parte contact with
a cemetery caretaker in a case seeking damages for injuries suffered by the plaintiffs' child when he fell upon a spiked
fence surrounding the cemetery; such contact would appear to be permissible under most of the other tests).

76 N.Y.2d 363, 559 N.Y.S.2d 493, 556 N.E.2d 1030 (1980).

Reid, supra note 7, at 1293,

{d. at 1035.

Id. at 1035-36.

See Strawser v. Exxon Co., U.8.A., B43 P.2d 613 (Wyo.1892); State v. CIBA-GEIGY Corp., 247 N..lL.Super. 314, 589
A.2d 180 (1891); Dent v. Kaufman, 185 W.Va. 171, 406 S.E.2d 68, 72 {1991); MR & Wv. President and Fellows of
Harvard, 436 Mass. 347, 764 N.E.2d 825 (2002); Bougé v. Smith's Management Corp., 132 F.R.D. 560 (D.Utan 1990).

Although the comment has since been amended, we could still conclude that it contains the best statement of which
employees should be covered; accordingly, the issue is not moot,

Although Pioneer argues that our Schaefer opinion supporis application of the former comiment, and Palmer concedes
that Schaefer, together with Cronin, may lead us to conclude that we have adopted the former comment, Including the
“sdmission” clause, we actually rejected the portticn of the comment addressed in Schaefer. See 117 Nev. at 507-08,
25 P.3d at 199-200. :

Restatement (Third) of the Law Governing Lawyers § 100 (2000},

See, e.g., Chaffee, 886 F.Supp. 1164; Applin, 108 B.R. 253.

Restatement, supra note 58, § 100 cmt. e.

The NTLA's brief was filed in September 2001, before the amendments were formally adopted.

See Upjohn, 448 U.S. at 395-96, 101 5.0t 677.

See Biggar, stpra note 8, at 22 (noting that while ethical rules provide few bright lines, aitorneys, who must have a
certain level of education, training, and common sense, can survive without them by being aware of when to seek further
guidance and what possible consequences may attach to questionable actions).

103 Wash.2d 192, 691 P.2d 564, 569 {1984) (citations omitted).

See Upjohn, 449'U.S, at 395-96, 101 8.Ct. 677. We note that an attorney who abuses the interview process by ingulring
Into privileged matters, or even by permitting an employee to refer to confidential communications without immediately
warning the employee that such communications are protected and should not be disclosed, is subject to appropriate

sanctions.
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Rule 4.2. Communication With Person Represented by Counsel, NV ST RPC Rule 4.2

West's Nevada Revised Statutes Annotated
Nevada Rules of Court
N evada Rules of P;ofessmnal Conduet -
[IV] Transactions with Persons Other than Clients

Rules of Prof.Conduct, Rule 4.2
Formerly cited as NV SCR 182

Rule 4.2. Communication With Person Represented by Counsel

Currentness

In representing a client, a lawyer shall not communicate about the subject of the representation with a person
the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of
the other lawyer or is authorized to do so by law or a court order.

Credits
Added, eff. May 1, 2006.

Editors' Notes

MODEL RULE COMPARISON--2006
Rule 4.2 (formerly Supreme Court Rule 182) is the same as ABA Model Rule 4,2. While the text of the two

rules is identical, the rules are applied differently in two respects. First, Nevada has adopted the managing-
speaking agent test to determine which constituents of an organization are covered by the no-contact rule.
Palmer v. Pioneer Inn Assocs., Ltd., 118 Nev, 943, 59 P.3d 1237 (2002). The comments to the Model Rule
adopt a different test. Model Rules of Prof1 Conduct R. 4.2 cmt. 7 (2004). Second, Nevada has interpreted
the Rule to prohibit a lawyer who is representing himseif from contacting a represented person in the matter.
In re Discipline of Schaefer, 117 Nev. 496, 25 P.3d 191, as modified, 31 P.3d 365 (2001). The comments to the
Model Rule suggest that it may not prohibit contact when the lawyer represents himself. See Model Rules
of Profl Conduct R, 4.2 cmt. 4 (2004) (“Parties to a matter may communicate directly with each other ...”);
Pinsky v. Statewide Grievance Committee, 578 A.2d 1075 (Conn, 1990) (holding that Connecticut rule based
on Model Rule 4.2 does not prohibit contact when lawyer represents himself). But see Runsvold v, Idaho
State Bar, 925 P.2d 1118 (Idaho 1996) (holding that Idaho rule based on Model Rule 4.2 applies when

lawyer represents himself).

Notes of Decisions (55)

Rules of Prof. Conduct, Rule 4.2, NV ST RPC Rule 4.2
Current with amendments received through November 1, 2017,

End of Document
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West's Nevada Revised Statiites Annotated '
Nevada Rules of Court
Nevada Rules of Professional Conduct
| Client-iawj@r Relationship

Rules of Prof.Conduet, Rule 1.13
Formenly cited as NV SCR 163

Raile 1.13. Organization as Client

Curreniness

(a) A lawyer employed or retained by an organijzation represents the organization acting through its duly
authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the
organization is engaged in action, intends to act or refuses to act in a matter related to the representation
that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be
imputed to the organization, and that is likely to result in substantial injury to the organization, then the
lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer
reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall
refer the matter to-higher authority in the organization, including, if warranted by the circumstances, to the
highest authority that can act on behalf of the organization as determined by applicable law.

{c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b), the highest authority that can act on
behalf of the organization insists upon or fails to address in a timely and appropriate manner an action,
or a refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to
the organization, then the lawyer may reveal information relating to the representation whether or not
Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary
to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information related to a lawyer's retention by an
organization to investigate an alleged violation of law, or to defend the organization or an officer, employee
or other constituent associated with the organization against a claim arising out of an alleged violation of

law,

(¢) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken
pursuant to paragraphs (b} or () or who withdraws under circumstances that require or permit the lawyer
to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary
to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.
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(f) In dealing with an organization's directors, officers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the client to the constituent and reasonably attempt to
ensure that the constituent realizes that the lawyer's client is the organization rather than the constituent. In
cases of multiple representation such as discussed in paragraph (g), the lawyer shall take reasonable steps
to ensure that the constituent understands the fact of multiple representation.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees,
members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's
consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate
official of the organization other than the individual who is to be represented, or by the sharcholders.

Credits
Added, eff. May 1, 2006. As amended, eff. Jan. 1, 2007.

Editors' Notes

MODEL RULE COMPARISON--2006
Rule 1.13 (formerly Supreme Court Rule 163) is the same as ABA Model Rule 1.13 with four exceptions.

First, paragraph (b) of the Rule covers the same subject matter as paragraph (b) of the Model Rule but
is substantively different from the Model Rule. The Rule includes factors that the lawyer should consider
in determining how to proceed under the Rule, specifies that any “measures taken shall be designed to
minimize disruption of the organization and the risk of revealing” confidential information “to persons
outside the organization,” and identifies some specific measures that may be taken. Second, paragraph (¢)
of the Rule addresses the same subject matter as paragraph (c) of the Model Rule--what the lawyer should
do if the lawyer's efforts under paragraph (b) are unsuccessful--but the text is different from the Model Rule.
Whereas the Model Rule permits the lawyer to then reveal confidential information in certain circumstances
whether or not Rule 1,6 permits the disclosure, the Nevada Rule provides that the lawyer may resign in
accordance with Rule 1.16. The Nevada lawyer would only be permitted to make disclosures allowed by
Rule 1.6. Third, paragraph (d) of the Model Rule has not been included. The paragraph has been reserved
to maintain consistency with the Model Rules format. Fourth, paragraph (e} of the Model Rule has not
been included, The paragraph has been reserved to maintain consistency with the Model Rules format.

MODEL RULE COMPARISON--2007
Rule 1.13 is amended, cffective January 1, 2007, to conform to ABA Model Rule 1.13 with only one

exception. Paragraph (f) includes Nevada-specific langnage. The Model Rule provides that when dealing
with an organization's directors, officers, employees, members, shareholders or other constituents, the
Jawyer has to explain the identity of the client “when it is apparent that the organization's interests are
adverse to those of the constituents with whom the lawyer is dealing.” The former Nevada Rule was
consistent with the Model Rule. The amended Nevada Rule, however, departs from the Model Rule on
this point by deleting the above-quoted language and requiring that the lawyer explain the identity of the
client to the constituent “and reasonably attempt to ensure that the constituent realizes that the lawyer's
client is the organization rather than the constituent.” The final sentence of the paragraph is also Nevada-

specific language.
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Relevant Additional Resources
Additional Resources listed below contain your search terms.

HISTORICAL AND STATUTORY NOTES
Nevada Rule of Professional Conduct 1.13 contains provisions analogous to former Supreme Court Rule

163.

Rules of Prof. Conduct, Rule 1.13, NV ST RPC Rule 1.13
Current with amendments received through November 1, 2017,
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OPEN MEETING LAW COMPLAINTS

Date , . ] L Who Flied Current Status EATEL g _-_:_1, L
06/19/2017 | 13897-224 Jud:th Miller CLOSED On 11/15/2017 agenda Fmdlng of no vnolat:on
04/04/2017 | 13897-226 | Frank Wright CLOSED — On 11/15/2017 agenda-Finding of no violation
06/15/2017 | 13897-233 | Frank Wright CLOSED — On 11/15/2017 agenda-Finding of no viclation
02/27/2017 | 13897-234 | Frank Wright CLOSED — On 11/15/2017 agenda-Finding of no violation
01/29/2016 | 13897-180 | Aaron Katz CLOSED - On 04/27/2016 agenda-Finding of no violation
08/17/2016 | 13897-204 | Linda Newman | CLOSED —On 10/11/2016 agenda-Finding of no violation
10/21/2015 | 13897-171 | Aaron Katz CLOSED —On 04/27/2016 agenda-Finding of no violation
10/15/2015 | 13897-159 | Frank Wright CLOSED ~ On (1/27/2016 agenda-Finding of no violation
09/11/2015 | 13897-164 | Frank Wright CLOSED — On 2/24/2016 agenda {AG warned the board to
ensure that its agenda topics are clearly and completely
stated-IVGID took corrective action by including the OAG
Opinion in the next meeting agenda and included the
Opinien in the supporting material of the next meeting)
07/01/2015 | 13897-155 | Frank Wright CLOSED — On 01/27/2016 agenda- Finding of no vielation
08/05/2011 { 11-024 Frank Wright CLOSED — Finding of no violation- Finding of no violation
08/05/2011 | 11-025 Paul Olsen CLOSED - Finding of no violation- Finding of no violation
08/05/2011 | 21-026 Aaron Katz CLOSED — Finding of ho violation- Finding of no violation
08/05/2011 | 11-030 Aaron Katz CLOSED — Finding of no violation- Finding of no violation
12/22/2011 | 11-037 Frank Wright CLOSED ~ Finding of no viclation- Finding of no violation
09/28/2012 | 12-030 Frank Wright CLOSED - AG provided some guidance; no corrective
action required- Finding of no violation
.03/18/2013 | 13-005 Judith Milier CLOSED- Finding of no violation
04/02/2013 | 13-008 Aaron Katz CLOSED- Finding of no violation
04/03/2013 | 13-010 Frank Wright CLOSED- Finding of no violation
06/06/2013 | 13-017 Aaron Katz CLOSED — IVGID took corrective action- Finding of no
violation
08/29/2013 | 13-031 Aaron Katz CLOSED —~ IVGID took corrective action- Finding of no
violation
09/24/2013 | 13-032 Aaron Katz CLOSED - IVGID took corrective action — Finding of no
violation
ETHIC COMMiSSION COM PLAINTS
_Date"v|.Tracking Number;.. 7a = 2l WheFiledZ < " 7 = -: | GuirentStatus &° 55 ¢ i
2006 | 06-82 Steven Kroll CLOSED -~ determined no
hearing by Commission
needed
2006 | 06-83 Steven Kroll CLOSED -~ determined no
hearing by Commission
needed
2011 | 11-27A, -28A, -29A, -30A, -36A CLOSED
2011 | 11-24C, -22C,-18C, -21C Larry Pesetski, Paul Olson, | CLOSED .
Chris Crow, Howard
Amundsen (via Katz)
2012 | 11-19C, -2iC, -22C, -23C Aaron Katz CLOSED
2012 | 13-39C Frank Wright CLOSED - Not referred to
- Commission, dismissed RFO in
its entirety
2013 | 13-07C, 08C, -11C Aaron Katz CLOSED - Not referred to
Commission, dismissed RFO In
its entirety
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| 2013 | 12-72¢, -73¢, -74C

Frank Wright

| CLOSED

11/28/2017
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500 DAMONTI, RANCH PARKWAY, SUITE 980 JASON . GUINASSO
RENG, NV 89521 PARTNER
775.853.87146 IGUINASSO@HUTCHLEGAL.COM

FAX 775.201.9611

HUTCHLEGAL.COM

December 22, 2017

Via Electronic Muil- CBateman@ag.nv.goy
& Hand De_lfvery to:

Ms. Caroline Bateman, Chief Deputy Attorney General
State of Nevada Office of The Attorney General
Boards and Open Government Division

555 E. Washington Ave., Suite 3900

Las Vegas, NV 89101

Re: RESPONSE OF INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT BOARD OF
TRUSTEES- OPEN MEETING LAW COMPLAINT, WRIGHT, FRANK O.A.G. FILE NO.

13897-257

Dear Ms. Bateman:

We received your November 30, 2017, correspondence notifying the Incline Village General
Improvement District (herein referenced as “IVGID” or “District”) of the above referenced complaint by Frank
Wright alleging that IVGID has violated the Nevada Open Meeting Law {(“OML”). Please accept this
correspondence and the referenced enclosures as IVGID’s response.

1ssue Presented

1. Whether IVGID General Counsel’s attempt to conduct a litigation non-meeting after the conclusion of the
November 15, 2017, meeting of the IVGID Board of Trustees was a violation of the Nevada OML.

IVGID’s Position

Before addressing the substance of Mr, Wright’s complaint, Mr. Wright was not present at the conclusion
of the November 15, 2017 Board of Trustees meeting, so his assertions that there was a “closed” or “secret
meeting” are not credible or reliable and are otherwise false assertions.’ Indeed, whether Mr. Wright has standing
to bring this OML complaint without firsthand knowledge of the alleged facts that he asserts support his charge
that there was a violation of the OML, is an open question that has not been addressed in the OML, by the OAG
in any published opinion, or within the OAG’s Open Meeting Law Manual.

! Mr, Wright’s complaint is a hearsay narrative of “one resident who attended the regular board meeting but was
still present and unnoticed and sitting in the room.” Mr. Wright alleges based off the information provided by
his “witness” that “Chairman [sic] continued with the unannounced and not publicly posted meeting.” Mr.
Wright restates the events in a way that is both false and misleading, by stating his “witness” saw two Trustees
reject the special meeting as a violation of the OML and proceeded to walk out (Matt Dent and Tim Callicrate).
It was also at this time that Mr, Wright’s “witness” was approached by Finance Director Gerry Eick, whom
escorted her fo the door, and closed the door after she left the room. Mr. Wright appears to argue that the
litigation non-meeting should have been noticed as a meeting under the OML.
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Ms. Caroline Bateman, Chief Deputy Attorney General
State of Nevada Office of The Attorney General
December 22, 2017

That said, Mr, Wright’s complaint is meritless, [VGID did not conduct a “closed, secret meeting” of the
Board of Trustees.

NRS 241.015(3)(b)(2) is clear when it excludes from the definition of “Meeting,” for purposes of the
OML, a meeting of a quorum of a public body:

“[t]o receive information from the attorney employed or retained by the public body
regarding potential or existing litigation involving a matter over which the public
body has supervision, control, jurisdiction or advisory power and to deliberate
toward a decision on the matter, or both.”

Section 3.05 of the OAG’s Open Meeting Law Manual further explains:

A meeting held for the purpose of having an attorney-client discussion of potential
and existing litigation pursuant to NRS 241.015(3)(b)(2) is not a meeting for
purposes of the Open Meeting Law and does not have to be open to the public. In
fact, no agenda is required to be posted and no notice is required to be provided to
any member of the public. See OMLO 2002-21 (May 20, 2002) ...

It is important to note that a public body may deliberate “collectively to examine,
weigh and reflect upon the reasons for or against the action,” which connotes
collective discussion in an attorney-client conference, See NRS 241.015(2); Dewey
v. Redevelopment Agency, 119 Nev. 87, 97, 64 P.3d 1070, 1077 (2003}, OMLO
2001-09 (March 28, 2001) and OMLO 2002-13 (March 22, 2003). However, NRS
241.015(3)(b)(2) does not permit a public body to take action in an attorney-client
conference.

On November 15, 2017, at approximately 9:55p.m. Chairwoman Wong called for a five-minute break and
stated the board would resume session at 10:00p.m. The livestream video of November 15, 2017 can be viewed
at the following link: https:/livestream.com/accounts/3411104 identified as Exhibit “A”, Before the Board
resumed its meeting, the power went out. At that time, Chairwoman Wong removed items G through K from the
Agenda and moved them to the Agenda for the next meeting. The Agenda from the November 15, 2017 has been
included for your review as Exhibit “B”. Chairwoman Wong allowed for the final public comment period, even
though the power had gone out, and once everyone had an opportunity to speak, Chairwoman Wong adjourned

the regular meeting.

Immediately thereafter, Chairwoman Wong asked the Trustees to stay to participate in a litigation non-
meeting. As she attempted to commence the meeting, 2 member of the public would not leave the room after
muliiple requests, so Chairwoman Wong asked Gerry Eick, IVGID Director of Finance, to escort the person out
of the room. Once the litigation non-meeting commenced, District Legal Counsel asked Trustee Matthew Dent
to excuse himself because of a conflict-of-interest regarding the subject of the litigation non-meeting. Trustee
Callicrate objected to Trustee Dent being asked to leave and became belligerent.  In response, Trustee Horan
expressed his frustration with Trustee Callicrate, which then escalated into uncivil discourse between the Trustees.
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Ms. Caroline Bateman, Chief Deputy Attorney General
State of Nevada Office of The Attorney General
December 22,2017

Consequently, District Legal Counsel concluded the litigation non-meeting and offered to meet with each
Trustee individually. The litigation non-meeting did not last more than ten minutes. Subsequently, District Legal
Counsel did follow up with cach Trustee and was able to meet with four of the five Trustees individually by phone

or in person.

Along with the foregoing response, please review the following affidavits of individuals who were present
at the conclusion of the IVGID Board meeting November 15, 2017, and during the litigation non-mesting:*

Exhibit “C”- Affidavit of Chairwoman Kendra Wong

Exhibit “D”- Affidavit of Trustee Phillip Horan

Exhibit “E”- Statement of Trustee Peter Morris®

Exhibit “F”- Affidavit of Steven J. Pinkerton. IVGID General Manager
Exhibit “G”- Affidavit of Misty Moga, IVGID Communication Coordinator
Exhibit “H”- Affidavit of Jason D. Guinasso, Esq., IVGID Legal Counsel

VVVYVYVYY

In addition to the foregoing affidavits, District Counsel is willing and able to schedule a day and time for
the OAG to conduct phone interviews of each Trustee and/or any witness, District Legal Counsel is currently
working to schedule dates and times for interviews with the IVGID Trustees as requested by the OAG. IVGID
is confident that your interview of the Trustees and the witnesses will confirm that the subject matter of the
complaint filed by Mr. Wright was in fact an attempt to conduct a litigation non-meeting on November 15, 2017,
where, “potential or existing litigation involving a matter over which the public body has supervision, control,
jurisdiction or advisory power . . .” and not a “closed, secret meeting,” as he falsely alleges.

Mr. Wright Brought This Open Meeting Law Complaint in Bad Faith.

Mr. Wright has a long history of bringing complaints against IVGID that have no merit. To illustrate this
point, [ have enclosed for your review as Exhibit “I” a log of the OML complaints filed against the District since
2011. Please note that I did not start representing the District uniil January of 2015. Nevertheless, whether it was
my predecessor, my law partner or me, Mr, Wright has been relentless in his attacks against the District, having

filed nearly half of the complaints against the District during that time period.
Additionally, please view the video contained in the following drop box link identified as Exhibit “J”:

https://ww.dropqu.conﬂs[bGrshzkﬁGi%mtivf/Wright Frank Highlights.mp4?d1=0

This video shows excerpts of what Mr. Wright has said and how he has acted at meetings over the last
eighteen months. You will see a person who engages in slander, personal attacks and every form of insult and
vitriol. Please particularly pay attention to the last several minutes where he cites out of context conversations he
has allegedly had with the OAG and/or the written decision the OAG wrote finding no violation of the OML, but
admonishing legal counsel regarding compliance with the spirit of the OML. Clearly, Mr. Wright is using every
tool at his disposal, including but not limited to filing OML complaints, abusive and disruptive conduct during

2 Trustee Dent and Trustee Callicrate were invited in writing by District Legal Counsel to provide written statements to include with

this response; however, the Trustees did not respond to Counsel’s invitation.
3 Trustee Morris provided a writien statement prior to leaving the country for vacation. District Legal Counsel was unable to convert

this statement into an Affidavit for his signature before he was scheduled to leave.
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State of Nevada Office of The Attorney General

December 22, 2017

public comment, frivolous litigation in District Court, complaints to the County Commission, complaints to the

State Boatd of Taxation, complaints to Legislature and the Governor, etc., as a means to advance his political
objectives, smear the professional reputations of staff and independent contractors who serve the District, and to

otherwise harass the District.

Mr, Wright’s current complaint is yet another example of him asserting some alleged misconduct has
occwred that has absolutely no basis whatsoever in law or in fact.

Scope of Response

IVGID has not responded to each and every assertion submitted in Mr. Wright’s narrative. IVGID’s
response has focused on whether there was a violation of the Nevada Open Meeting Law.

IVGID Did Not Violate the Open Meeting Law

In the event that this memorandum has failed to address an alleged violation of the Nevada Open Meeting
IL.aw due to the vagueness and ambiguity of Mr, Wright’s Complaint, IVGID denies that any such violation has
occurred. IVGID has a stellar record of abiding by the provisions of NRS Chapter 241 and has worked diligently
over the years to make sure that District business is conducted with openness and transparency.

Concluding Remarks

In accordance with the foregoing, IVGID respectfully requests that the Attorney General conclude that
there has been no violation of the Nevada Open Meeting Law.

Thank you for the opportunity to respond to the Open Meeting Law Complaint of Frank Wright, A.G.
File No. 13897-257.

Sincere regards,

Jason D. Guinasso, Esq.
Encl.

cc:  Chairwoman Kendra Wong

General Manager Steve Pinkerton
District Clerk Susan Herron

IDG:bf
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The livestream video of November 15, 2017 can be viewed at the following link:

hitps:/livestream.com/accounts/3411104
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1 INCLINE
B \/ILLAGE

G'ENERA!. INPROV£H£NT DJSTNCT
OME DISTRICT ~

The regular meeting of the Incline Village General Improvement Disfrict will be held starting at §
p.m. on Wednesday, November 15, 20117 in the Chateau, 955 Fairway Boulevard, Incline

Village, Nevada.

A
B.

PLEDGE OF ALLEGIANCE*
ROLL CALL OF THE IVGID BOARD OF TRUSTEES”

PUBLIC COMMENTS* - Conducted in accordance with Nevada Revised Statutes
Chapter 241.020 and limited to a maximum of three (3) minutes in duration.

Public Comment Advisory Statement — A public body has a legitimale inferest in conducting orderly
mestings. IVGID may adopt and enforce reasonable restrictions on public comment fo ensure the orderly
conduct of a public meeling and orderly behavior on the part of persons attending the meeling. Public
comment, as required by the Nevada Open Meeting Law, is an opporfunity for people fo publicly speak to
the assembled Board of Trusteses. Generally, it can be on any fopic, whether or not it is included on the
meeating agenda. In other cases, it may be limited fo the topic at hand before the Board of Trustees. Public
comment cannot be limited by point of view. Thal Is, the public has the right to make negafive comments
as well as positive ones. However, public comment can be limited in duration and place of presentation.
While corfent generally cannof be a limitation, all parties are ashed to be polite and respeciful in their
comments and refrain from personal attacks. Willful disruption of the meeting is not aflowed. Egually
important is the understanding that this is the time for the public to express their respective views, and is
not necessarily a guestion and answer period. This generally is nof a time where the Board of Trustees
responds or directs Staff fo respond. If the Chair feels there is a queslion that needs fo be respondad o,
the Ghair may direct the General Manager o coordinate anly such response at a subsequent fime. Finally,
please remember that just because something is stafed in public comment thaf does not make the
stafement accurate, vafid, or even appropriate. The law mitigates toward alfowing comments, thus even
nonsensical and outrageous statements can be made. However, the Chair may cuf off public comment
deomed in thelr fudgment fo be sfanderous, offensive, inflammatory and/or wilifully disruptive. Counsel has
advised the Staff and the Board of Trustees not to raspond to even the mosf ridiculous statements, Their

‘non-response should not be seen as acquiescence or agreement just professional behavior on their pari.

{VGID appreciates the public taking the fime to make public comment and will do its best to keep the lines
of communication open.

APPROVAL OF AGENDA (for possible action)

The Board of Trustees may make a motion for a flexible agenda which is defined as faking
items on the agenda out of order; combining agenda items with other agenda items;
removing items from the agenda; moving agenda items {o an agenda of another meeting,

or vofing on items in a block.
-OR-

The Board of Trustees may make a mofion to accept and follow the agenda as
submitted/posted.

Incline Village General improvemant District

Incline Village General Improvemant District is a fiscally responsible communily partner which provides superior ufility servicas and community

arienfad recreafion programs and faciities with passion for the quality of life and our environment while investing in the Tahce basin.

893 Southwood Boulevard, Incline Vilage, Nevada 89451 e (775) 832-1100 « FAX (775) 832-1122
www.yourfahoeplace.com
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Agenda for the Board Meeting of November 15, 2017 - Page 2

DISTRICT STAFF UPDATES*

1.

Solid Waste Services Update (Presenting Staff Member: Director of Public Works
Joe Pomroy)

GENERAL BUSINESS (for possible action)

1.

Open Meeting Law Results — Acknowledgement of the Findings of Fact and
Conclusions of Law as the result of the State of Nevada Office of the Attorney
General investigation in the matter of Attorney Geheral File No. 13897-224, Open
Meeting Law Complaint — Placed on this agenda in accordance with Nevada
Revised Stafutes 241.0395 (Chairwoman Kendra Wong)

Open Meeting Law Results — Acknowledgement of the Findings of Fact and
Conclusions of Law as the result of the State of Nevada Office of the Attorney
General investigation in the matter of Attorney General File No. 13897-226, Open
Mesting Law Complaint — Placed on this agenda in accordance with Nevada
Revised Statutes 241.0395 (Chairwoman Kendra Wong)

Open Meeting Law Results — Acknowledgement of the Findings of Fact and
Conclusions of Law as the result of the State of Nevada Office of the Attorney
General investigation in the matter of Attorney General File No. 13897-233, Open
Meeting Law Complaint — Placed on this agenda in accordance with Nevada
Revised Statutes 241.0395 (Chairwoman Kendra Wong)

Open Meeting Law Results — Acknowledgement of the Findings of Fact and
Conclusions of Law as the resulf of the State of Nevada Office of the Attorney
General investigation in the matter of Attorney General File No. 13897-234, Open
Meeting Law Complaint — Placed on this agenda in accordance with Nevada
Revised Statutes 241.0395 (Chairwoman Kendra Wong) )

Receive, review and discuss supplement from Megan Fogarty of Holland and Hart
LLC regarding modification to the lease between Parascl Tahoe Community
Foundation and IVGID, responses fo Board of Trustees questions related therefo,
as well as related covenants, conditions, restrictions and encumbrances of record
relating to the leased property and the proposed lease modification (Requesting
Trustee: Chairwoman Kendra Wong)

Review, discuss and possibly vote on each of the following questions regarding
the Parasol Tahoe Community Foundation request for modification to their 30-year
ground lease: (Requesting Trustee: Chairwoman Kendra Wong)

A. Is there a justifiable need for additional recreation space? Is there a
justifiable need for different administration space?
B. Are there other spaces in IV/CB, either for rent or purchase, that meet the

needs of IVGID?
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Agenda for the Board Meeting of November 15, 2017 - Page 3
C. Would it be advantageous for IVGID to design and build space that meets
our specific needs?

D. Is the Parasol proposal an economically viable option?
E. Are the terms and conditions of the Parascl proposal the most

advantageous for IVGID?

7. Receive, discuss, and possibly provide direction on the history of Resolution 1760
(Policy and Procedure Number 135), Temporary Dog Park at Village Green, and
how this amenity fits into the Community Services Master Plan (Requesting Staff
Member: Parks and Recreation Director Indra Wingquest)

8. Review, discuss, and possibly take action to authorize to continue coniract for legal
services for the Incline Village General Improvement District with the law firm of
Reese, Kintz, Guinassc, LLC and their successor in interest law firms of Reese,
Kintz, LLC and Hutchison & Steffen, PLLC, for remainder of the current contract
term set to expire at the end of 2018 (Requesting Staff Member: General Manager

Steve Pinkerton)

9. Review, discuss, and possibly adopt a revised Audit Commitiee Policy 15.1.0
(Requesting Trustee: Vice Chairman Phil Horan)

DISTRICT STAFF UPDATE
1. General Manager Steve Pinkerton
o Financial Transparency
LS Capital Projects Update
o Board Retreat
o Quarterly Dashboards
APPROVAL OF MINUTES (for possible action)
1. Regular Meeting of August 22, 2017 — resubmittal, minutes only
REPORTS TO THE IVGID BOARD OF TRUSTEES*
1. District General Counsel Jason Guinasso

BOARD OF TRUSTEES UPDATE (NO DISCUSSION OR ACTION} ON ANY MATTER
REGARDING THE DISTRICT AND/OR COMMUNITIES OF CRYSTAL BAY AND
INCLINE VILLAGE, NEVADA*

CORRESPONDENCE RECEIVED BY THE DISTRICT*

PUBLIC COMMENTS* - Conducted in accordance with Nevada Revised Stafutes
Chapter 241.020 and limited to a maximum of three (3} minutes in duration; see Public
Comment Advisory Statement above.
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M. REVIEW WITH BOARD OF TRUSTEES, BY THE DISTRICT GENERAL MANAGER,
THE LONG RANGE CALENDAR (for possible action)

N. ADJOURNMENT (for possible action)

CERTIFICATION OF POSTING OF THIS AGENDA

I hereby certify that on or before Thursday, November 9, 2017 at 9:00 a.m., a copy of this agenda (IVGID
Board of Trustees Session of November 15, 2017) was delivered io the post office addressed to the
people who have requested to receive copies of IVGID's agendas; copies were either faxed or e-mailed
to those people who have requested; and a copy was posted at the following seven locations within
Incline Village/Crystal Bay in accordance with NRS 241.020:

IVGID Anne Vorderbruggen Building (Administrative Offices)
Incline Viliage Post Office

Crystal Bay Post Office

Raley's Shopping Center

Incline Village Branch of Washoe County Library

IWVGID’s Recreation Center

The Chateau at Incline Village

15/ Susan o Forum, CIWE

Susan A. Herron, CMC

District Clerk (e-mail: sah@ivgid.org/lphone # 775-832-
1207)

NI ORGP

Board of Trustees: Kendra Wong, Chairwoman, Tim Callicrate, Peter Morris, Phil Horan, and Matthew

Dent.

Notes: ltems on the agenda may be taken out of order; combined with other ifems; removed from the
agenda; moved to the agenda of another meeting; moved to or from the Consent Cafendar section; or
may be voted on in a block. ltems with a specific time designation will not be heard prior to the stated
time, but may be heard later. Those items followed by an asterisk (*) are items on the agenda upon which
the Board of Trustees will take no action. Members of the public who are disabled and require special
accommodations or assistance at the meeting are requested to call IVGID at 832-1100 at least 24 hours
prior to the meeting. Copies of the packets containing background information on agenda items are
available for public inspection at the incline Village Library.

IVGID'S agenda packets are now available at IVGID's web site, www.yourtahoeplace.com; go to
"Board Meetings and Agendas”. A hard copy of the complete agenda packet is also avaifable at
IVGID's Administrative Offices located at 893 Southwood Boulevard, Incline Village, Nevada,

8§9451.

*NRS 2471.020(2) and (10} 2.Except in an emergency, written notice of all meetings must be given at
feast 3 working days before the meeting ... 10. As used in this section, "emergency” means an unforeseen
circumstance which requires immediate action and includes, hut is nof limited fo: (a) Disasters caused
by fire, flood, earthquake or other natural causes; or (b) Any impairment of the health and safety of the

public.
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AFFIDAVIT OF KENDRA WONG

STATE OF NEVADA )

} 58,

COUNTY OF WASHOE )

Under penalty of perjury, I, Kendra Wong, hereby swear that the information contained in

this Affidavit is true and accurate:

L.

2.

10.

11,

My name is Kendra Wong.

I am a resident of the State of Névada.

I am over 18 years of age.

I serve as the Chairwoman of the Board of Trustees for Incline Village General
Improvement District (“TVGID”).

The IVGID Board of Trustees attempted to have a litigation non-meeting on November
15, 2017 after the regular board meeting.

The power had gone out in the building during the end of the regular board meeting.
After I adjourned the regular meeting, I asked the trustees to stay for a litigation non-
meeting.

Trustee Tim Callicrate said that he didn’t know that there was a litigation non-meeting
that evening. —

As I tried to commence the meeting, a member of the public would not leave the room
after multiple requests, so I asked Mr. Gerry Eick, Director of Finance, to escort her out
of the room.

Once the litigation non-meeting commenced, Mr. Jason Guinasso, District Leggl
Counsel, asked Trustee Matthew Dent to leave because of a conilict-of-interest
regarding the subject of the litigation non-meeting.

Trustee Callicrate objected to Trustee Dent leaving.
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12.

13.
14.

15.

DATED: This 6_ gay of December 2017. [ é(?//

SUB%[BED and SWORN to before me
This ay of December 2017.

Mz Bt/

I explained that Trustee Dent not being present in the litigation non-meeting was
consistent with the original litigation non-meeting we had when staff and counsel
communicated the initiation of the lawsuit with Governance Sciences Group, Inc.
Trustee Callicrate claimed that he was not at the initial meeting, which I do not recall.
Trustee Callicrate made inappropriate accusations that Trustee Phil Horan responded to.
After that, Mr. Guinasso decided to communicate with each of the trustees individual!ir

and we concluded the litigation non-meeting.

Kendra Wong

. SUSANA. HERRON

Notary Public - State of Novada
i5ef Appoltment Rocoded in Weshoa Courty
$ip; 6327222 - Bxplena Docambet 8, 2018

NOTARY PUBLIC
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AFFIDAVIT OF PHILIP HORAN

STATE OF NEVADA )

} 58,

COUNTY OF WASHOE )

Under penalty of perjury, I, Philip Horan, hereby swear that the information contained in this

Affidavit is true and accurate;

L.

10.

11.

12

13,

My name js Philip Horan.

I am a resident of the State of Nevada.

I am over 18 years of age.

I serve as the Vice Chairman of the Board of Trustees for Incline Village General
Improvement District (“IVGID™).

At approximately 9:55 p.m. on November 15, 2017, the power at the Chatean went ont.
The Board meeting had not been completed.

After discussion, it was determined that we should not adjourn until the public had the
opporiunity to have the final public comment.

Since the power was off the public comment could not be filmed so it was decided that
it should be recorded.

There was one person for public comment and that was Margaret Martini.

After she completed her comment the regular meeting of the Board of Trustees was
adjourned.

It was then announced that the Board of Trustees would have a litigation non-meeting
to discuss a litigation matter.

Prior to opening the litigation non-meeting there was discussion,

Tim Callicrate objected because he had not been made aware of the meeting in

advance,
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14.

15.

16,

17.

I8.

19.

20.

21.

22,

There was some back and forth between Tim and Steve.

Jason Guinasso then said that Matthew Dent was not to be part of the litigation non-
meeting because it was about Flash Vote and he had a business relationship with the
company.

Matthew Dent said that he would not be part of the discussion or vote but he should be
able to attend.

Tim Calticrate supporied Matthew Dent’s idea.

I do not recall if there was any comment by Tim Callicrate or Matthew Dent that the
litigation non-meeting was an OML violation.

Jason Guinasso said there was confidential information involved, and he would not
discuss the matter if Matthew Dent was present.

Jason Guinasso said that if Matthew Dent would not leave, he would speak to the other
Trustee’s one on one.

Tim Callicrate and Matthew Dent left.

The litigation non-meeting was never opened and there was no discussion about the

litigation.

DATED: Thzs@t/ﬁay of December 2017. /

SUBS ED and SWORN to before me
This ay of December 2017.

6/ Appokiiment Rocorded in Washoo County
[E‘é E z %f :£ ZK { S8 1o 050722 - Brpives Decamber 8, 2018
OTARY PUBLIC

Pﬁ'ﬂfp Hm'?A

S SUSANA.HERRON
Notary Publls - Siats of Novada
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STATE OF NEVADA )
COUNTY OF WASHOE )

AFFIDAVIT OF STEVEN J. PINKERTON

) ss.

Under penalty of perjury, I, Steven J. Pinkerton, hereby swear that the information contained

in this Affidavit is true and accurate:

1.

DATED: This /¢y of December, 2017. \

SUBSC

Tensions between a few of the Trustees resuited in uncivil cfiscourse.

ED and SWORN to before me
This/ZZ4ay of December, 2017.

Mage oo )

My name is Steven J, Pinkerton.

I am a resident of the State of Nevada.

I am over 18 years of age.

I serve as the General Manager for Incline Village General Improvement District
(“IVGID”).

On November 15, 2017, we were not able to conduct the non-meeting we had planned
for the following reasons: |

A dispute about whether one Trustee could participate in the non-meeting could not be

resolved; and

Steve J. Pinkefton ¥

: SUSAN A. HERRON §
N\ Notary Public - Stats of Nevada ;
i

NOTARY PUBLIC
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AFFIDAVIT OF MISTY MOGA

STATE OF NEVADA )

) 88,

COUNTY OF WASHOE )

Under penalty of perjury, I, Misty Moga, hereby swear that the information contained in this

Affidavit is true and accurate:

1.

2.

10.

My name is Misty Moga.

I'am aresident of the State of Nevada,

I am over 18 years of age.

I serve as the Communication Coordinator for Incline Village General Improvement
District (“IVGID”).

After the Board of Trustees meeting concluded on November 15, 2017, General

Counsel Guinasso reminded the Trustees to stay for a legal non-meeting to discuss the

Governance Sciences litigation.

Mr. Guinasso asked Trustee Dent to excuse himself from the meeting due to conflict of
interest; Trustee Callicrate argued that Trustee Dent can stay.

A member of the public was standing in the dark watching the conversation and asked,
‘what is this meeting?’

Staff and the member of the public were asked to leave the room.

As Mr. Eick and I were in the hallway, I could hear Trustee Callicrate shéuting in the
Foom.

Trustee Callicrate stormed out of the room into the hallway to leave the building and he
shouted, ‘Fucking clowns. I'm leaving and you will continue to host your meeting and

make a decision without me which is illegal,’
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DATED: This E@ay of December 2017.

| | Misty Mbga  ~
SUBSCRIBED and SWORN fo béfore me ' e
This &":’t_iay of December 2017; AN A Lerhon.

L 2

11, As Trustee Callicrate and Trustee Dent left the ballroom, Mr. Pinkerton opened the

-double doors to the ballroom to indicate no meeting was being conducied.

12, The legal non-meeting was over; it lasted approximately 5:minutes.

AR\ Notary Public - Stiterof Nevada |
30} opoltient Recorda 1 Waahin Couly
LR No; 8347322 - Explros Docombar 8, 2018

OTARY PUBLIC
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AFFIDAVIT OF JASON D. GUINASSO, ESQ.

STATE OF NEVADA )

) ss.

COUNTY OF WASHOE )

Under penalty of perjury, I, Jason D. Guinasso, Esq., hereby swear that the information

contained in this Affidavit is true and accurate:

1.

My name is Jason David Guinasso.

I am a resident of the State of Nevada.

I am over 18 years of age.

I am a licensed attorney in both Nevada and California.

I am retained as General Counsel for Incline Village General Improvement District
(“IVGID™).

The closed session, referred to as such in an Open Meeting Law complaint filed by Mr.
Frank Wiight against IVGID, AG File No. 13897-257, was in fact a litigation non-
meeting wherein the IVGID Trustees gathered and intended to receive information
from me regarding potential and existing litigation involving a matter over which the
public body has supervision, control, jurisdiction or advisory power.

On November 15, 2017, at approximately 9:55p.m. Chairwoman Wong called for a
five-minute break and stated the board would resume session at 10:00p.m. (See
livestrearn video of November 15, 2017 https://livestream.com/accounts/3411104
identified as Exhibit “A”). Before the Board resumed its meeting, the power went out.
At that time Chairwoman Wong removed items G through K from the Agenda and

moved them to the Agenda for the next meeting. Chairwoman allowed for the final
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10.

11.

12.

13.

14.

15.

public comment period, even though the power had gone out, and once everyene had an
opportunity to speak, she adjourned the meeting.

Immediately thereafter, Chairwoman Wong adjourned the regular meeting and then she
asked the Trustees to stay to participate in a litigation non-meeting. As she attempted
to commence the meeting, a member of the public would not leave the room after
multiple requests, so Chairwoman Wong asked Gerry Eick, IVGID Director of Finance,
to escort the person out of the room.

Once the litigation non-meeting commenced, I asked Trustee Matthew Dent to excuse
himself from the meeting because of a conflict-of-interest regarding the subject of the
litigation non-meeting.

Trustee Callicrate objected to Trustee Dent being asked to leave and became
belligerent.

In response, Trustee Horan expressed his frustration with Trustee Callicrate, which then
escalated into uncivil discourse between the Trustees.

Consequently, I concludea the litigation non-meeting and offered to meet with each
Trustee individually.

The litigation non-meeting did not last more than ten minutes.

After the meeting, I did follow up with each Trustee and was able to meet with four of

the five Trustees individually by phone or in person.

I am not at liberty to discuss the subject maiter that was to be discussed during the
litigation non-meeting. Everything discussed during the litigation non-meeting is

confidential and protected by the attorney-client privilege.
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16. That said, the litigation non-meeting never commenced. However, if the non-meeting
would have proceeded, the meeting was to be held in accordance with NRS 241.015

(3)(b) and Section 3,05 of the Open Meeting Law Manual.

DATED: Tmsz_z_ﬁ'éy of December 20, 2017.

SUBSCRIBED and SWORN to before me
This2#Z day of December, 2017.

KATRINATORRES
W NOTARY PUBLIC
43  ETEQFNEVACA
NOTARY PUBLIC . 7 MyCommission Expiras; 011220
* Carfats No: 1287282




NN NN NN R D o
® N & R WL m S e oea e, R BB 3

R =R~ R B« Y U FUR N T

EXHIBIT I

EXHIBITI




OPEN MEETING LAW COMPLAINTS

CLOSED — On 11/15/2017 agenda-Finding of no violation

06/19/2017 | 13897-224 | Judith Miller

04/04/2017 | 13897-226 | Frank Wright CLOSED — On 11/15/2017 agenda-Finding of no violation

06/15/2017 | 13897-233 | Frank Wright CLOSED - On 11/15/2017 agenda-Finding of no violation

02/27/2017 | 13897-234 | Frank Wright CLOSED - On 11/15/2017 agenda-Finding of no violation

01/25/2016 | 13897-180 | AaronKatz CLOSED — On 04/27/2016 agenda-Finding of no violation

08/17/2016 | 13857-204 | Linda Newman | CLOSED -On 10/11/2016 agenda-Finding of no viclation

10/21/2015 | 13897-171 | Aaron Katz CLOSED — On 04/27/2016 agenda-Finding of no violation

10/15/2015 | 13897-159 | Frank Wright CLOSED —On 01/27/2016 agenda-Finding of no violation

09/11/2015 | 13897-164 | Frank Wright CLOSED — On 2/24/2016 agenda (AG warnad the Board to
ensure that its agenda topics are clearly and completely
stated-IVGID took corrective action by including the OAG
Opinicn in the next meeting agenda and included the
Opinion in the supporting material of the next meeting)

07/01/2015 | 13897-155 | Frank Wright CLOSED — On 01/27/2016 agenda- Finding of no violation

08/05/2011 | 11-024 Frank Wright CLOSED — Finding of no violation- Finding of no violation

08/05/2011 | 11-025 Paui Qlsen CLOSED — Finding of no violation- Finding of no violation

08/05/2011 | 11-026 Aaron Katz CLOSED - Finding of no vialation- Finding of no viclation

08/05/2011 | 11-030 Aaron Katz CLOSED - Finding of no violation- Finding of no violation

12/22/2011 | 11-037 Frank Wright CLOSED ~ Finding of no vielation- Finding of no violation

09/28/2012 | 12-030 Frank Wright CLOSED - AG provided some guidance; no corrective
action required- Finding of no violation

03/18/2013 | 13-005 Judith Miller CLOSED- Finding of no violation

04/02/2013 | 13-008 Aaron Katz CLOSED- Finding of no viclation

04/03/2013 | 13-010 1 Frank Wright CLOSED- Finding of no violation

06/06/2013 | 13-017 Aaron Katz CLOSED — IVGID took corrective action- Finding of no
violation

08/29/2013 | 13-031 Aaron Katz CLOSED — IVGID took corrective action- Finding of no
violation

09/24/2013 | 13-032 Aaron Katz CLOSED - IVGID took corrective action — Finding of no
violation

ETHIC COMMISSION COMPLAINTS

Steven Kroll .

determined no

2006 | 06-82 CLOSED
hearing by Commission
needed
2006 | 06-83 Steven Kroll CLOSED -~ determined no
hearing by Commission
needed
2011 | 11-27A, -28A, -29A, -30A, -36A CLOSED
2011 | 11-24C, -22C, -19C, -21C Larry Peseiski, Paul Olson, | CLOSED
Chris Crow, Howard
Amundsen (via Katz)
2012 | 11-19C, -21C, -22C, -23C Aaron Katz CLOSED
2012 | 13-39C Frank Wright CLOSED - Not referred to
Commission, dismissed RFO in
its entirety
2013 | 13-07C, 08C, -11C Aaron Katz CLOSED - Not referred to
Commission, dismissed RFQ in
its entirety
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| 2013 | 12-72¢,-73C, -74C | Frank Wright CLOSED ]

11/28/2017
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Video containing excerpts of what Mr. Wright has said and how he has acted at meetings
over the last eighteen months, contained in the following drop box link:

https://www.dropbox.com/s/bbrshzk663mtjvi/Wright Frank Highlights. mp47d1=0
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NICHOLAS A. TRUTANICH
Chief of Steff

= KETAN D, BHIRUD
STATE OF NEVADA General Counsel
OFFICE OF THE ATTORNEY GENERAL

555 E. Washington Ave, Suite 3900
Las Vegas, Nevada 89101

ADAM PAUL LAXALT -

Attorney General

November 30, 2017

via Certified Mail 7009 2250 0001 8859 8693

Incline Village General Improvement District ~ Board of Trustees
Kendra Wong, Chair

896 Southwood Boulevard

Incline Village, NV 89451

Dear Chair Wong:

The Office of the Attorney General (OAG) has the authority to investigate and prosecute
alleged violations of the Open Meeting Law (OML). NRS 241.039. The OAG is in receipt of
a Complaint alleging OML violations by the Incline Village General Improvement District
Board of Trustees (Board).

The OAG requests that the Board prepare a response and/or defense to the allegations
contained in the attached Complaint. Please include any records or documentation that
support the Board’s response including, but not limited to, audio and/or video recordings of
the Board's November 15, 2017 meeting in question. Please also provide a copy of the
agenda and support materials from the September 20, 2017 meeting.

Due to the time limitations set forth in NRS 241, the OAG asks that you respond on or
before December 15, 2017.

Should you have any questions, please contact Althea Zayas at (702) 486-3224 or via email
at azayas@ag.nv.gov. )

Sincerely,

ADAM PAUL LAXALT
Attorney General

By: /s/ Carcline Bateman
Chief Deputy Attorney General
Boards and Open Government Division

CB:arz
Enclosure

Telephone: 702-486-3420 « Fax: 702-486-2377 « Wob: ag.nv.gov + E-mail: aginfo@ag.nv.gov
Twitter; @NevadaAG « Facebook: NVAttorneyGeneral « YouTube: /NevadaAG
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STATE OF NEVADA
OFFICE OF THE ATTORNEY GENERAL

400 N, Carson St.
Carson City, NV 89701
Fhone: 775-684-1100

Fax; 775-684-1108

www.ag.nav.goy

e

OPEN MEETING LAW COMPLAINT FORM

The information you report on this form may be used to help us investigate alfeged violations of Nevada's Open Meeting
Law — NRS chapter 241. When completed, mail or fax your form and supporting documents {if any) to the office location
listed above. Upcn recelpt, your complaint wifl be reviewed by a member of our staff, The length of this process can vary
depending on the circumstances and Information you.provide with your complaint. The Altorney General's Office may
contact you if additional infermation is needed If you have a claim against the State of Nevada, complete the Tort Claim

Form foeund on our website.

lNSTRUCTIONS Please TYPE/PRINT your camplaint in dark Ink, You must wrlte LEGIBLY. All fields MUST he comleted
SECTION 1.

[COMPLAENANT INFORMATIONI
Salutatinn: %ﬁn DMrs. DMS. EMiss

Your Name: f/{!r\ QI/L‘{'” ?Cé"rf\f’/ wlC

Last Firs Ml
Your Address: ﬂo 6 ox 156 Yy s"l[vﬂ { éﬁw pwt/ f?.{/@)“‘
Address City ! ! State Zip
Your Phone Number:_ 275 ~ 353 7979 Ei&-60({- (99 6
Home Cell Wark Fax
Emai:_ G lfive s bor + 55 geall com

Gall me between Bam-5pm at"§Zl Home E‘E}etl EWork

Age: I Junder1e [Ths2e [laoas [aoas [Clso-s9 60 or oider
[ALLEGED OPEN MEETING LAW VIOLATION IS AGAINST]

Name of Public Body: . Zaez/care (/1 [l s Cewerat T booveret st~

{i.e., specific board, commission, agency, or person{s) etc.}

| Date of meeting where alieged violation occurred (mpyddiyyyy):

r OI'J
Rev: 12/1113 /.ﬂ c?L

Complaint Form: Page 1 of 3
Facebook:/NvattarneyGeneral Twitler: @NevadaAG YouTube: NevadaAG
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SECTION 2.
Please detail the specific violations against the board, comenission, or agency or person listed in Saction 1. Include

the who, what, where, when, and why of your complaint. You may use addilional sheets If necessary, Remember the |§
Open Meeting Law applies only to public boedies (see NRS 241,015 for definition) and only to members of public bodies.

My complaint is:

Trcliw Villase Ceowera ( Lmfbevemest O Hric el
fr u-luaﬂwomu-a// 0/05665 Secve b preefisy 0¥ 5 board  ondos

Oufcide e fieewd ot +F Al e,

’_’-—-"""__/"_

SECTION 3.

Sign and date this form. The Attomey General's Office cannot process any unsigned, incomplete, or illenible
complaints.

| understand that the Attomey General is not my private attornsey, but rather represents the public. | am filing this complaint
to nofify the Attorney General's Office of afleged viclatlons of the Open Meeting law by public bodles or individual members of
a public body. | understand that the information contained In this complaint may be used by the Altorney General to
investigate the public bady named In my complaint. 1 understand that the Attomey General has statutory authority to require
public bodies to comply with the Open Meeting Law. [n order to resclve your complaint, we may send a copy of this form to

Frah Gri s LA

Print Name

P
E'at; (mrm/ddiyyyy)

Rev: 121113

Complaint Form: Page 2 of 3
Facebook:MVAllomeyGeneral Twliiter: @NevadadG YouTube: INevadaAG
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[SECTION 4. (Optional)

O o TN

il Gender: E:Ma{e ClFemate

Have you previously filed a complaint with our office?: Elves EINo
If yes, enter in the approximate filing date {(mm/dd/yyyy) of your original complaint:

| am {mark all that apply). thnic dentification: Primary Language:
§Whltef03ucaslan

D Income below federal poverty guldeline D English
D Disaster victim D Black/African American Spanish

[ person with disabiiity ) HispaniciLatin i Clother:
[ medicais reciplent ] Native American/Alaskan Native
E'Mﬂitary service member I:| Asian/Pacific Istander

[veteran Clother: Sewutor égl{} P

D Immediate family of service member/iveteran

wo provide your name and telephone number to the media jn the event of an inquiry about this matter?

Hves o

ow did you hear abou r comblaint fo lease choose only ans):
I Gallednvisited Las Vegas AG Office [ Callednvisited Carson City Office [Clcatledivisited Reno Offica

"1 Attended AG Presentation/Event [ Another Nevada State Agency/Elected Officlal Csearch Engine G Webslte :
T AG Soclal Media Sites | _IMedia: N e :

Raturn original form to:

Office of the Attorney General — ATTN: OML Ccordinator
100 N. Carson St.
Carson City, NV 89701,
Fax; 775-684-1108
(Faxed coples will be accepted followed by original)

Complaint Fomn: Page 3 of 3 Rev: 12/1113
Facabook:(NVAllemeyGenaral Twiltar: @NevadaAG YouTuba; /NevadaAG
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Office of the Attorney General : November 27,2017
State of Nevada
OML Division

Dear MS Bateman,

I am again filing an open meeting law violation against Incline Village General Improvement

district for holding a secret meeting after the November 15,2017 regular board meeting.

Five Trustees were present, along with the General Manager, and legal counsel,

The regular meeting was adjourned, then the Trustees were told they had a closed session. Butan

interesting event took place, there was a power outage. The room went totally dark, But the

Chairman continued with the unannounced and not publicly posted meeting. Because of the dark

room, one resident who attended the regular board meeting was still present but unnoticed and

sitting in the room. She was able to witness two Trustees reject the special meeting as a violation
.of the OML and proceeded to walk out of the room. (Matt Dent and Tim Calicrate) The resident

sitting in the room was approached and ask to leave the room by the Finance Director Gerry

Eick, and he escorted her to the door, and closed the door after she left the room,

This meeting had something to do with voting on litigation against a firm conducting surveys,

and opinion polls. This vote should have been open to the public and discussed in an open

meeting. Regardless of the content, the meeting under Nevada Law should have been posted,

It is Ironic that during the regular board meeting the board agenized and discussed the previous

OML vioclations committed by the board. But not surprisingly the Legal Counsel Jason Guinasso

and board Chair Kendra Wong both stated that the Attorney Generals opinions were contrite and

just her opinions. Chairman Wong Stated: “it all depends on whio is in the AG's office making

the decisions, as to the validity of the opinions”. These Statements can be viewed on the

livestream. My initial opinion is that the legal Counsel and Board chair didn’t view the OML

opinions as a valid assessment of the behavior of the IVGID board. It sounded to me as if

Chairman Wong, and Jason Guinasso , could give a “whoopy” as to what the AG has to say, or

that the AG’s opinions are baseless.

Resident who was present and in room during meeting:

Margaret Martini 775-722-4152

Margaretmartini@li¥eintahoe.com

Thank You, - ' i
Frank Wright : :
775-2534
alpinesportss@ gmail .com f

410





